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Abstact

The research aims to investigate the current state of play of culstgisiationin the contemporary

EU. When viewed in a historical perspective, customs law is a key topic in the European Union, both
for the proper functioning of the Single Marketde t he r ol e of customs dut
Despite the plethora of EU regti@ns, including the Union Customs Code, the legal framework on
customs law enforcement has rmgenadequatelydeveloped In this regard, the role of Member
States is gt of crucial importance since the enforcement of EU customs law is almost engiftely |

to national legislation. The study explores the complexities facing the EU in its current challenges in
reformingthe enforcemendf Union customs lanby looking atmultiple levels includinginter alia,
developments in the European tax framework sartttioning policies
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A mia madre e mio padyre

e a tutti i loro sacrifici.

i | nglaBdithemonarchy was overthrown, a king beheaded, and the nation suffered through a
terrible civil war, all brought about by taxation. Under the stress of six major tax revolts the great
Spanish Empire collapsed. The Netherlands went into a sharp dbelia@se btoo much

taxation. I n France, t ax revol ts wer e

Charles Adams
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Introduction

This study explores the EUG6s composite
illustrates the intricacies involved in it by looking at the sanctioning policy adopted in
this framework. Because customs law is locatedhatintersection of different
disciplines, the structure of this researgbalyhedric for the purpose of encompassing
customs debt liabilities and the other forms of liabilities resulting from the breach of
customs rules. First, an overview is providead®historical development. This places
the role of the customs wunion at the <co
of its institutional system. Customs law is a seminal discipline in that it laid down the
foundations for the subsequent auan of several European legal branches. The
second phase of the research aims to single out the requiremeunssarhs liabilities

as autonomous elements in a continuous reflection between the complexity of customs
debt liability and the framework of jpiciples applicable. Two basic features can be
systematically extracted to impose customs debt liability: the subjective and the
objective elements. The aim is to work out the structural choices that underlie the
European regul at i o nidcples ghatoguidesthem applicaon.d t
Principles are fundamental as the only yardstick to measure European public action.
Having regard to the fact there is no uniform concept of tax at an European level, this
research argues that customs debt liabiltyusl to some extent be mainly limited in

its scope by the proportionality principle, such as has been proven by thlawase
concerning VAT liability.

The third chapter will then move away from customs debt liability to dissect the main
iIssue in the resed: customs law enforcement. It will present different aspects of this
issue by first reflecting on the possible future development of the customs system at
the international level, with specific regard to obligations stemming from the WTO.

There followsa detailed analysis of the current legal setting. Even though many areas
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of customs law have undergone significant change so as to limit the level of discretion
of each Member State, this discretion has not been entirely removed. This section will
notonyil l ustrate the topic of fienforcement
take a broader perspective by addressing under what conditions and scenarios might
Europe as a State intervene in penalties policies. The composite character of customs
legislatonderives from the cexistence of two different legal frameworks albeit same
fundamental objectives, which highlights the tensions affecting the customs union. On
the one hand, almost all substantial structural elements regarding customs law have
been lgislated through the direct effect of European regulations. On the other hand,
the recent Union Customs Code (UCC) remains a segmented regulatory instrument,
which leaves sensitive essential areas of customs enforcement in the hands of Member
States. Therdorcement of customs law at an European level revolves around a weak
and general legal basis built on principles that States must apply but without providing
any common standards in terms of identification of both breaches of customs rules and
penalties. Arguably, in this context, similar penalties cannot be secured against
divergent national approaches through the mere application of principles. However,
choices such as the harmonization of customs infringements and penalties might have
a number of signitant consequences for European action in the domain of domestic
penalties. This complicates the decisionaking process and can lead to tensions
between the national heritages and European interests. This is of some significance as
it would logically impat on sanctioning policies, which remain very much national
areas owing to the sensitivity of States on the issue of national sovereignty.
Theoretically, conflicts can arise as States would be obliged to integrate any potential
cust oms p e n afotheiresangtionn@ systeame(regulated by -prasting
rules).In fact, a common, richlyextured area of punitive law already exists. Here, the
research will try to develop an ideal, coherent conceptual framework for the customs
sanctioning system withimter-institutional dynamics and the proliferation of legal
bases. This chapter will then speculate on the existing customs architecture which

needs to be complemented by the harmonization of customs infringements and
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penalties. In fact, the creation o€ammon regulatory corpus directly applicable to all

EU Member States undoubtedly constitutes the primary measure to ensure the
effectiveness of the single European market and the protection of financial interests, to
secure fairness and transparency iddnalations between traders. At this point, this
inquiry evaluates the legislative Proposal of the European Comniissidithe impact

it would have. In my opinion, the need to punish any conduct that could affect these
values, even if peremptory, shouldt regress to a system of liability and sanctions
unt ailored to the offenderoés degree of
of strict liabilities of a different nature, the system would serve the maximisation of the
European common good buethalance would fall too heavily on the side of business.
This is the reason why a theory of European customs penalties is needed as it would
provide the parameters by which law in force can be measured and criticized if
necessaryThe aim will be to worloutthe principles and rights that should guide the
construction of customs infringements and penalties. These should be firmly anchored
in existing European punitive law. Through a detailed analysis of supranational case
law, the goal will be to pinpoirtiecore principles upon which customs duties and their
derived sanctions should be based. Furthermore, liability for the breach of customs
rules is expected to be suitable to the structure of customs debt liability and compatible
with the principles set a@un the regulation itself. In conclusion, the final outcome is to
expound a general theory of customs sanctions which would restore proportionality by
fixing a minimum level of culpability and, at the same time, to safeguard European
financial interests whout jeopardising foundational domestic principles, such as the
principle ofnulla poena sine culpavhich should be preserved, bolstered and elevated
to a European principle of customs sanctions. The last part will briefly explore overseas
customs san@ning systems in order to examine alternative solutions with their

arguments and counterarguments and capture the best other systems have to offer.

! Proposal br aDirective of theEuropeanParliament and of theCouncil on theUnion legaframework for customs
infringements and sanctions. 2013/0432.



Chapter |

An imperfect customs union: Thesec al | ed fAhar moni sation b

1. Theevolution of the Customs Unioni A historical perspective

The first founding action for a European fiscal structure might be traced back to the
abolition of customs and tariff barriers to achieve free movement of goods within the
Internal Market. The estibhment of an internal market in which goods, persons,
services and capital move freely without any restrictions is fundamental to the objective
of economic integration, for which the European Customs Urias represented the
substructure of the evolomarypr ocess of t hTeaditi&ndlly, sthe g e n
complexity of economic integration has been studied by analysts through the
assumption of several stages of economic integration. The pioneer of this approach is

Balass&who postulates a sequence afgeischaracterised by a diverging degree of

2¢KS O2yOSLIi 2F &l FNY2yAal filisedlyJ.ald yaA &Y G R sLINRESE ¢ 5SMI F

2F wWSTSNBYyOS T2NJ tdzoft A0 [ 6Q¢ aal fofcs ofBdmbidtdtyeday, incRading KS K

customs law butt originallyd § SYa FNRBY GKS YSUGlILIK2NI dZaSR o6& /[ dzNIAY Ay

Europe of bitd4 Y R LA SOSaé¢ o

3 See for an exploration on the theme: L. W. Gormytopean lav of free movement of goods and customs upion

hEF2NRI LIOH® ¢KS | dziK2NJ | NHdz2Sa (KI G a¢KS SadlofArakySydi

by EC traty, and the free movement of goods is an indispensable condition for the edtai®@nt of the common

market within the Community. The importance attached to the achievement of the customs union and to the concept

of the free movement of goods is demonsdid by their pride of place in the structure of the Treaty. On the one hand

the Community presents a single external trading face, characterized by the Common Customs Tariff and a common

commercial policy and on the other hand the principle of free movenuérgoods is characterized by the extended

concept of norariff barriers to tade between Member States. In terms of economic policy, the Treaty is neutral

between free market and government regulation, the principle of the free movement of goods affediehaviour of

020K Lzt AO YR LINX @G i $he atiSténiive vk of tihe EUSHS folir freed@op@xfordp 2016 NJ/ | NF

[ @ D2NXtSes aLyO2yaraitSyOArASa | yR VYEudmeah vRelipw®308; PRy (K S

Oliver, Oliver on free movement of goods in the European Ur@iodfiord, 2010.

4For an economic analysis of customs union, see generally: B. Baldssaheory of economic integratiptrwin,

| 2YS622RZ mMpcwmT . & .l aal I theENdpeas Coddh IMarkeR Ah apprgisal ofithel R S

SOARSY OS¢ = A Quentative studiesSi@nieatidnal ScBrormic relatigNsrth-Holland, Amsterdam), 1976;

C.A. Cooper,and B.F. Massell, Towards a general theory of customs unions for dewsloptrigs,Journal of Political

Economf MdcpT | & W2KYyaz2gET QdzkK$2 B DBigagbiv, Mgdeyiitids EnlEcdnomic growth

6DS2NHBS ! fftSy YR !ygAyZ [2YR2y0T ad . & YNIdzaXx awSOS
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integration.Its starting point is the Free Trade Atéallowed by the Customs Unidh,

the Common Market, the Economic Union up to thecsml | ed t ot al f
|l ntegrationo. The f 1 cosamc istegeatepe stadeld with the ma |
creation of a customs union, deemed to be an essential instrument to ensure the first
freedom set up by the EEC Treaily 1957, namely, the free movement of goods. This
should not be conceived as a principle of+ddstrimination but rather the expression

of a fundamental right in Community law. Significantly, the Treaty establishing the
European Economic Community, in bringing together 6 countries (Belgium, Germany,
France, Italy, Luxembourg and the Netherlands) tokwtomwards integration and
economic growth through trade, was divided into six parts with an unambiguous
project for the EU. The crucial role played by customs law is made more evident by
the structure of the contents in the EEC Treaty. The first partleeni Pr i nci p | e
provided those starting activities of the Community necessary to establish a Common
Market: the dismantling, between Member States, of customs duties and of quantitative
restrictions on the import and export of goods, and of all othexsunes having
equivalent effect; and the establishment of a common customs tariff and of a common

commercial policy towards third countries. At the same time, the second part, dedicated

& dzNJAWSwEnél bf Economic Literatyréune, 1972. R.G. Lipsey, R.G., 1860,K S (1 K S 2 NE&
& dzNJZE@néntic Journal { SLIG &> mopcnd ad aAOKISftex ac¢K
Journal of Internatinal Economic8, 1976.

5 According to J. Pelkmari,ropean Integration Methodsd Economic Analy&is [ 2y 3AY I YYX HAanc I LIPdY
recognised in international economic law since centuries (See Viner, 1950) and codified in the WTO as article 24 GAT
The common market and economic union are not specified in international esicraw; the terms are widely used

but the definition of economic union in particular varies greatly. Total economic integration is a phrase fallen into disuse;
however, ofthed LI NI A £ ¢ dzyA2ya 06S@2yR |y S0O2y2YA Softergonsddgredy Sy i A
as a stage by itselits essential characteristics are clearly defined, although the desirable budgetary and other policy
integration is somewhat controveed; terms such as a social union (applied in the German Unification in 198Q), a

dzy A2y FYR LRfAGAOLIE dzyAz2zy aSSY G2 6S Y2NB | NDAGNI NB D

6 J. Pelkmangzuropean Integration Methods and Economic Andlysis[ 2y AYl yS Hnannc LIdPmMamY da
Methodd | YR 902y 2YAO !ylfedarasey a! Odza( 2diminatng fardffgfordiray 0SS F
group trade and unifying their national tariffs into a common external tariff for trade with third country. A customs

union differs from a fredrade area in the way it prevents trade deflection: in the free trade are, thional tariff

disparities remain but their exploitation is outlawed with enforcement based on certificates of area origin, whereas in

the customs union, tariff disparites ateA YLX @ St AYAYy I GSR o0& SNBOUAYy3I | 02YY2y
F2dzyRFGA2ya 2F 9dzNRLISIY /2YYdzyAide [l 6 hEF2NRI mMpdpnT
9dzNRB LISFY LyGSaANI GA2YE Ay IntegraiiéntttroBgh faw:¥olun& O MethodsSTodlsyaml 2 S A
Institutions 1986, Berlin.

2F Odzalt2vYa
Faa

S dadzy LJi A 2
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to AFoundations of the CommuniComnanity set :
which rests on a customs unfonovering all trade in goods and involving the
prohibition between Member States of customs duties on imports and exports and of
all charges having equivalent effect, and the adoption of a common customs tariff in
their relations with third countries. In order to pursue these goals, the ancient
Community had to be given legal personality and capacity, its own legislative,
administrative and judicial institutions, and a source of income, currently known as
iown ¢ e $Tis points to customs law at the dawn of modern EU. Despite its
pivotal role in shaping a supranational Common Matkagw known as the Internal
Market, very little research has been conducted on it up to now. For several years,
customs law has e coceived! as a separate monad rather than an evolving
compartment of fiscal law. This approach probably derives from the fact that customs
law embraces a wide area of law, such as tax law, European law and administrative
law. Mostly, despite their origal fiscal purpose, customs duties are frequently
considered a common instrument of commercial pdficyegrettably, it being located

at the intersection of many disciplines has discouraged rather than encouraged researct

8 As observed by T. LyorSC CustomsLaw hEF2NRZ HAanyyY G¢KS ySg F2N¥Y 2F | NIA

Only the introductory words are changed. There is no mtaement that the Community is based upon a Customs

Union, but instead we are td: the Union shall comprise a Customs Union. Customs law becomes, not the foundation

of a developing structure, but the Union within an Union, the heart of the matter. Bsitatheart in a body engaged

GAGK GKS g2NIRX a GKS !yAz2y RSOfFINBaodé t oy

®TC. FischeiThe US, the European Union and the globalization of the World, Traddon, 2000, p.103.

VeKS ¢NBlFGe 2F w2YS 2F wmoppr1 6Eastiord Sl A15/K,SHR Cauk StablisDedi wat2 Yy Y I

G¢KS O2yOSLIi 2F I O02YY2Y YIN]J SO a RSTFAYSR o6& (KS [/ 2dz

all obstacles to intr&Community trade in order to merge the national markets into a single mabskieging dout

O2yRAGAZY & a Of2aS | a LI2aiaaiotddNNBy i eza § NI Of 53 Sy daroynS

aKlItf SadlrofAak Fy AYUSNYyrt YINJSGed ¢KS Ay idSNyut YI NJ

internalfrontiers in which the free movement of goods, persons, service and capital is ensured in accoardance with the

LINEGAAAZ2Y 2F UGNBFGASED !'fGK2dz3K GKS GSNXY a02YY2y YI NJ ¢

of Justice has useatie concep interchangeably (Gaston SchuDn the contrary, a school of thoughts lean towards the

diversity of the concepty. SS S3 [ ®2 ® D2NXf S@&X 4/ 2YLISGAGAZ2Y YR CNBS -

I 2YY2Yy alEddpé&aid Business Laeview, 20@. Additionally, as to the difference between the concepts of a

common market and an internal market, see: Kapteyn and Verloren van Themg&atuction to the Law of the

European CommunitiePeventer/London, 1989, p. 78. The remaining eleent of difference is that a common

market requires no artificial distortions of competition.

11 For a completeesearchon the nature of customs law, see1 @ 0 2 6 A O I 2 OuStomhsyaR in th&dydieinA = Wd

of law, Warsaw, 2005. G. Ardizzorikepresupposto détibuto ed utilizzazione della merce nel diritto dogandténini,

1984; U. Calderoni,cento anni della politica doganaladova, 1961.

12 3. Viner, The Customs Union Issue (1930xfor& LIJdppY GhNAIAYy Lt & Odzaidi2Ya Rdzi.

purposes and it was only as they began to be used as instruments on national commercial policy that there was any

marked tendency tounifythemnti A 2y I f t @ FyR (G2 O2yFAYyS (GKSY G2 LRftAGAO
12



activity. From an academic staraipt, this is a lacuna because most of the legislation
and casdaw regarding customs represent, in this regard, further development of policy
and jurisprudence on European legal affairs. Customs law of the EU has undergone too
many drastic changes to cdude that there is no precedent within the history of
European law. The outcomes have gone further than the mere renunciation of the
Member States to their own customs legislation, which early on became the prerogative
of European law. The most significameisut was the creation and development of the
first fully-harmonised European tax model by laying down common customs
legislation which defines the essence and the structure of the European customs law,
including, for instance, the incurrence of custodebt, customs procedures and

proceedings, and customs debtors.

In historical terms, the launch of the Customs Union represented the initial step in the
legal process of EuropeanisatitnThe prospect of a customs union in Western
Europé*emerged at the drofWorld War Il up to become the pajf of the American
program of the European aid, the European Recovery Prdgreine. end of the war
exposed all the weaknesses of Western Europe. The call for a strong upturn was thus
answered and followed by a recoygrogramme based on four points: (i) a strong
production effort by each of the participating countries, especially in agriculture, fuel
and power, transport, and the modernisation of equipment; (ii) the creation and
maintenance of internal financial siltly as an essential condition for securing the full
use of Europe's productive and financial resources; (iii) the development of economic
co-operation between the participating countries; and (iv) a solution to the problem of
t he part i ci péfititiwithgthe Amarican Contmendarticularly through

exportst®

13 A. Sweet Stone, "Integration and the Europeanizatibthe Law" In P. Craig and R. Rawlings, eds., Law and
Administration in Europe, 2003.
143, Viner The Customs Union Issue (19%0¥ford, 2010p.128.
15 Charles P. Kindlebergénarshall Plan Day<1987.
16 Committee of European Economic-Gueration General Report, September 21, 1947, Paris, p.11.
13



Additionally, the Economic Committee delineated some guidelines which were then in
the form of core principles and organizational pillars of the European Community. The
aim of this was t@chie\e the freer movement of goods by providing that participating
countries were resolved: i) to abolish as soon as possible the abnormal restrictions
which at present hamper their mutual trade; and (ii) to aim, between themselves and
the rest of the wad, ata sound and balanced multilateral trading system based on the
principles which have guided the framers of the Draft Charter for an international trade

organisation.

However, there were a number of critical factors that needed to be taken into
consiceraticn when deciding on these measures. Although the result could be
remarkable, the process initially was very difficult. As a result of this difficulty, in the

aftermath of World War II, the abovementioned project was too ambitious to realise

and theren laythe seeds of its failure.

The reluctance to formally and explicitly recognize and take actions for the preferential
removal of trade obstacles motivated Paul G. Hoffman to show his discontent during
the official pronouncement to the Council of theg@nization of European Economic
Cooperation on 21 October 1949. In this context, he presented Western European
economic Iintegration as a necessary obj
market within which quantitative restrictions on the moeatsof goods, monetary
barriers to the flow of payments and, eventually, all tariffs are permanently swept

awayo.

Despite the initial failure of the Marshall Plan, the EU quickly became far more than
that and by far surpassed all the targets. Theraavetheless, several administrative
obstacles which hamper the effective merger of customs systems. Currently, the

decentralisation of customs administratioecollides both with the proper functioning

17 See: K. Limbachyniformity of Customs Administration in the European UriBdmomsbury, PublishinLondon 2015.,
p. 4 on the effects of decentralisation. Thizé K2 NJ A YLI2 NI F ydt & F NBdzSa (KIFI{i a¢KS R
administration raises for the neaniform application of EU customs law, since the national customs administrations in
the different EU member States are organised autonomously to sextent can act independently from each other.
The European Commissioni is not a supervisory authority for the national customs administration and thus cannot give
14



of the European Customs Union and the ongoing prameSsropean administrative
integration. To mention the metaphor used by public law academics but applicable to
several branches of public law including customs law, the legislation results in a

Ahar moni zation ¥y bits and piecesbo.

However, despite the tigism of the fragmentation which has cast doubt on the
efficiency of the Customs Union, customs scholarship has expressed the function of
the Customs Union as that of a pioneering role when it comes to the Europeanisation
of national administrative lawyang to the most extensive harmonized codification of

law on the European leveéh fact, the creation of a perfect customs uhi@ppears to

have been achieved if considering those classical criteria to establish the existence of

a customs union:
- The conpleteelimination of tariffs between the member territories;
- The establishment of uniform tariffs on imports from outside the union;

- Apportionment of customs revenue between the members in accordance with an

agreed formula.

These were considered the itamhal parameters for qualification as a customs union.
However, customs unions have changed and developed over the years. This thesis will
move from debates about the theoretical or conceptual foundations to focus on the

technical terms of the customsiom in international and European law. In fact, it has

instruction. EU customs law @pen to interpretation because many provisions contain unuedilegal terms, while
other provisions provide for a margin of discretion when making certain customs decisions. Therefore, customs
procedures can differ significantly in different EU membextest, especially in papdrased environment, without
common citeria and standards, the conditions for uniform customs administration are noti deal. Nonetheless, uniform
administratin of EU customs law is of great importance for the EU and the competisiveri EU business global trade.
Non uniform customs adminisitionlimits effectiveness and efficiency, giving rise to duplication, incosistency and
mismatches of resources. Moreover, non uniform customs administration has the potential to weaken thg stron
economic position of the EU by producing legal uncertaientpensive and drawn out judicial proceedings and loss of
NEGSy dzS¢ o
BeKS O2yOSLIi 2F al FN¥y2yAalrdGAzy o0& oAida FyR LASOSa: KI 3
Reference fot dzof A0 [ 6 Q¢ 6AGK NBTSNBy O dicsibRadniinistBativi laddugdingl | G A 2
Odzad2Yya fl¢ o6dzi adSya FNRY GKS YSOILK2NI dzZiSR o6& [/ dzNIAyY
YR LIASOSa¢ o
19 This is specificallluded to the reconstruction according td. Viner The Cusims Union Issue (195@xford 2010.

15



been notetf that the European Customs Union can be technically regarded as an
autonomous notion of European treaties, distinct from the concept that, for instance,
GATT implies. Futhermore, existing siomsunions are very different from each
other. This is not to say that the concept of the customs union is legally irrelevant or
cannot play an important role for understanding the implications of a customs union.
Or maybe the answer lies in the facttttieeestablishment of any customs union should
always be perceived as a gradual and continuous phenomenon rather thawffa one
event, as highlighted by Mr. Peter Kiguta, Director General, EAC Customs and
Trade?! A fortiori, this seems to be proved by tfect that one of the enduring
peculiaritie$? of the natiorstate is that a national government insists on the right to
mantain some form of restriction over the movement of goods, persons and money into
and out of its territory. Within this picture, theyadutionary process of creating a
customs union affects sovereignty in all its ramifications by determining the conditions
on which goods enter and leave their territories and by involving customs
administration in the application of supranational rulesnd#,the initial critics were
moved by the earlier sceptical scholarly literattieand a sense of unreliability around

the creation of a customs union. Thus, it is hardly surprising that the European Customs
Union was considered an ambitious project s utikely to materialize, especially

at a time of great instability across Europe.

2. The European customs system: Nature and purposes

It is this point which raises the most difficult questions. As a matter of legal policy, the

ambiguity of customs &?* shauld give commentators reasons to speculate on the

W ' AKSNE a/ 2yaSljdzSy0Sa 2F GKS (JHefEir@¥aa Uniay dang@ Warldtradey 9 ®
law after the Gatt Uruguay roun@hicheter, 1996.
AT Lyonsa ! [/ dzaG2Ya | yAz2y IoAGKRXya Y | INSY@R&SaA TaehiNdnd {Tastoyhd Bukréaly
Volume 10, Issue 4, 2015.
22B.Bernard J. Mallon, Australian Export: A Guide to Law and Pragticambridge2006.
23 ]. Viner The Customs Union Issue (19&Mford, 2010.
24 The difficulty in grading customs law seems to be a common and shared issue within overseas customsmystems.
instance, se: Oscar Bernardo Reyes Ledanual de derecho aduanerb EF 2 NRE &[  RSGSNNAYLl OA!
juridica del derecho aduanerconsiste en identificar a que categoria juridica pertenece. Debido a que la normas
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https://www.google.co.uk/search?rlz=1C1GKLA_enIT730IT730&q=australian+export:+a+guide+to+law+and+practice+bernard&stick=H4sIAAAAAAAAAOPgE-LRT9c3NErKMzPPSIpX4tLP1TcwLiwwMTLSkslOttJPys_P1i8vyiwpSc2LL88vyrZKLC3JyC8CANuyP0o6AAAA&sa=X&ved=0ahUKEwi_iNergqvcAhWLL8AKHZhrCLgQmxMIqAEoATAX
https://www.google.co.uk/search?rlz=1C1GKLA_enIT730IT730&q=australian+export:+a+guide+to+law+and+practice+justin+malbon&stick=H4sIAAAAAAAAAOPgE-LRT9c3NErKMzPPSIpXAvMMjYuLTTIsi7RkspOt9JPy87P1y4syS0pS8-LL84uyrRJLSzLyiwB4VnNzPAAAAA&sa=X&ved=0ahUKEwi_iNergqvcAhWLL8AKHZhrCLgQmxMIqQEoAjAX

nature and purposes of customs ldlewever, few scholafé have ascribed a special
significance to customs law. There has been some heated debate among those whc
attribute a merely commercial or fidemtue to it. Somé& magnify customs law as a
unique example of harmonization at both the regional level of the EU and the global
level of GATT/WTO. Other¥ recognize certain similarities between customs and tax
laws, by perceiving them as reveragsingmeasues.The tax literature does not deny

the fiscal nature to the extent that it identifies customs law as the best example of
harmonized tax la¥f in the international contexS8ignificantly, according to leading

tax scholarg? the most basic idea behind th#J is a fiscal idea on account of the
customs union. However, the connection between customs and tax law remains cryptic,
becoming even more enigmatic due to the fact that customs law rarely receives
attention from a theoretl point of view even though is a reference point for both

the development of European indirect and direct taxafignsuch, the first question

that requires intense reflection is: what is the relationship between customs law and tax
law? Answering his question is not without leganplications from both a practical

and an academic perspective. Assuming the answer is aggetiss relationship, this
would allow us to transfer the characteristics of the thing classified as genus to the
thing classiied as species. Despite the ¢sixe of different trends and difficulties in
finding a coherent line to approach this sector, the analysis here will presume this
relationship as an axiom within the reconstruction of the structure of customs duties

from alegal point of view.

constitutivas de esta disciplina son ejtadas sobre todo per entes administrativos como las autodoridades aduaneras,
cuyas facultades son materia de la potestad tribatadel Estado, se puede decir que la naturaleza del derecho
auduanero tiene come orige nel derecho publico; sin embargo, esisiona una nueva disyuntiva; determinar si el
derecho aduanero es una rama con caracteristicas y elementos que la hacen autoeoseacoloca dentro alguna otra
NI YI & RSt RS NBradAkodso Paglé Calrerod Ramiro Ignacio Aratjo Segbdierecho aduanero en

el siglo XXR009.

25 One of the main research on this topic has been conducted by Wieslaw Czyzowicz arid/Bohe in: (edited by

J. Merski and W. Czyzowjiz€ustoms law in the system of lawarsaw, 2005, p. 13 and 55.
26 M. Falio, Customs law of the European Unjdidphen Aan Den Rijn, 2001.

27T, Alan GlickGuide to United States Customs Law and Trage la

28 M. Fabio,Customs law of the European Unjddphen Aan Den Rijn, 2001.

29 See: Ben Terr&uropean Tax Law. 10 whereK S | dzi K2 NJ y 2 0 K I

§a GOt AYAYFGAZY
began with the abolition of customs duties an other imporé NA OG A2y | Yy R [

KS KEFENX2YATFGA
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What is cetain is that customs law not only goes much further than tax law in terms of
europeanisatiordue to a set of legal factors decisive to this process. Starting in the
1960s, customs became one of the main vehicles for demgl&uropean law in the
rapidly gowing EU.Doubtless it contributed greatly to mould the European tax order.
However, in order to provide a clear picture of its impact, it is necessary to examine
several related aspects which render the branch of custooaalzer for the
development bEuropean tax lawkirstly, the complete loss of sovereignty from the

Me mber Statesd perspective within custo
reflect on the fact that the branch of direct taxation is intricatietyrored to the concept

of natibnal tax sovereignty owing to the piecemeal approach adopted within this sphere
whereas customs sovereignty overlaps with European sovereignty. Broadly speaking,
European caskaw about direct taxation has been evolving Kgato interpretations of

the Euppean Court of Justice (ECJ) which has stemmed the tide of fiscal policy of the
Member  StatesAccording to international literature, the  concept

of sovereignty®i mpl i es t he existence of publidSt at
powers guarded jealouslyy the State itself. As observed, tax sovereignty is a
fundamental part of national sovereightthrough which States can exercise taxing
rights and monitor their budgetary policy. As such, the allocation of customs re¥enue
between Member Statesisanm@x i st ent debate since cus

r e s o Fwhodlysaccruing to the central European budget. Indeed, the transfer of

L 85SY ad LASYOIlISNIZT 6/ KEFELIISNI no ¢dkE ¢ 2wCEBhad afighe { 29S|
Sovereignty of the Member States in Direct Taxationo [ &G wS @A SESRY rstly, thedderlopgddt H 1 1
of the attribute ofsovereigntyLINB & dzLJLJ2 8 Sa (G KS SEAAGSYOS 2FaliaEBEGS& LI A
distinctive political institution or the particular means of organizing political power which societies bestoded at a
particular stage of their evolutioAlthough in many 21st century modern societies the functions of the states h
AYONBIF&aSR a2 RNIaGtGAOlFfte GKFG aqadlriSéeé FyR aazorasSaet
organizationof society should not be confused with society itself. This can be demonstrated by the fact that the state is
never the soleaurce of rules that regulate the conduct of its citizens. Besides the laws laid down by the political system,
otherrulescontroli KS 02y RdzOG 2F OAGAT Syas AyOfdRAYy3IZT F2N SEI YLIX
31Ben TerraEuropean Tax Lawp. 7.
32 0n methods of allocating customs revenues in customs union(Ts&eGregory, 1947).E.Gregory, 1947)
33 0On the role of fiscal resources within the commencement and creation of the Skatdepkins dTaxes and trade in
the Roman Empige(200 BQ;! 5 n Jdoordalof Roman Studig®: 10125 1980; KHopkins,dRents, taxes, trade
and the city of Rome in E. Lo Cascio (¢dVercati permanenti e mercati periodici nel mondo romano. Attiidiegbntri
OF LINBaA RA &2 NXQapriRE5 ditabie COBF) Pradmiateiai) gBariACLintott,iImperium Romanum:
Politics and Administratiqrp.7Q Goffart Walter,Caput and colonate : towards a history of late roman taxati$v4;
Webber, CarolynA history of taxation and expenditure in the Western wot@B6; Seligman, EdwRobert Anderson,
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goods across borders no longer constitutes a source that generates own revenue fol
eachMember State since the prohibii of internal customs duties was established by
Article 30 TFEU: ACustoms duties on i
equivalent effect shall be prohibited between Member States. This prohibition shall
alsoapplytocsit oms dut i es .Mdreowr, theiEbilreanhperi @btainsr e 0
its revenue from four main sources: 1) traditional own resources, comprising customs
duties on imports from outside the EU and sugar levies; 2)-Wa&3Sed resources,
comprising a peentage (around 0.3%) of each Maen State's standardised (VAT)

rate; 3) GNibased resources, comprising a percentage (around 0.7%) of each Member
State's gross national income (GNI); and 4) other resources, including deductions from

EU staff salaries, bankterest, fines and contributie from norEU countries.

This income is now referred to as the
European Union cannot increase its revenue except as a result of market forces without
a unanimous vote of the Couhdlithin the framework of the @stoms Union, Article

3 of the Treaty of Lisbon gave sole authority to the EU to legislate on customs matters.
Consequently, the EU has been empowered to adopt an unified customs legislation,
originally contained by the Commmity Customs Code and its impienting

provisions.

By equipping itself with own resources, it is possible to state that the EU laid the
groundwork to fAcreate, pr ¢% is own aathemtic i nc

sovereignty.

The income tax : a study of the history, theory, and practice of income taxation at home and,ali@ktt Coffield,
JamesA popular history btaxation: from ancient to modern timed.970; Ellis, Maria deJongjaxation in ancient
Mesopotamia : the history of the term miksri974; P. C. WittVealth and taxation in Central Europe : the history and
sociology of public finae¢1987 C. AdamsFor good and evilThe Impact of Taxes on the Course of Civilizahbn
Sbarbaro| dazi diGemona del Friuli : per la storia delle imposte indirette nel Medj@8d®; A. Lymer and J. Hasseldine,

The International Taxation Syste@cheidel, W. and FrieseS. J.dThe size of the economy and the distribution of
income in the Roman Emp#&elounal of Roman Studie®9, 2009;N. S. B. Gras Soukcdhé Origin of the National
CustomsRevenue of EnglagdEhe Quarterly Journal of Economi¢sl. 27, No. 1 (No, 1912) Oxford University Press

Do / | & PBriotfranga? fiere,amanifatture dazi doganalinelle due Sicilie durante la prima restaurazione
borbonic& & Studi in onore di Riccardo Filangidlti Napoli, 1959. Cian)e antiche leggi del camercio. Produzione,
scambi, regolgE. Varese and F. Caru€msmmercio internazionale e glane. Le dogane negli scambi internazionali.

34 As mentioned by S. Gunther Traxation in the GreeRoman World: The Roman Principaie; 8 T BAST h A

' > ht I“/\"“J wWoAE Y SAh ', ~ <w B, M \_/\h : _ B > h . - h, "h<‘h¢‘5““h/\'yr_1“r,1/\/_rhh_Chhz
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Furthermore, customswva as the unique tax modelaid down in a regulatory source,

has continuously impacted the axiomatic structure of European tax law. Indeed, it is
undisputed that European customs law has proved to be a "test bench" for the
crystallization of many princigks of European tax la¥.All these principles do not
constitute the outcomes of a legislative epiphany but the result of a connection and
synthesis between the States and the ECJ, which has incorporated-siragphae
national principles to subsequently dem them the core principles thie EU. In other
words?’ the European legal system borrows the principles and then returns them,
manipulated, to all the Member States. Frequently, this -depBksation process,
described by a | e adberatpn & prancpiesndevelopns i a
progressively spreading outward througl
often stopped once the principle is set in stone by customs law. As it is characterized
by the highest level of harmonization and regulatiegislation, customs regulati

has often absorbed the ECJ trends to render those principles of general application
throughout national tax legislation. For instance, it is worth mentioning Article 42 of

the UCC is aimed at ensuring that national sanatig systemsre consistent wlit

“h ., h" > hC hhiy h ¢ he'«™ <, A * AB B Y S wANTY " h B > h h * AW, B

S A" N <. A “<<WN B R hB“'Y"W’/\"/\h"/\/\{IBZ ¢ h E 7 A “J_Qh h‘<“"
Cassio Dione, In short, he [€€aesar] showed himself a monggtter, declaring that there were two things which

created, protected, and increased sovereigntieddigss and money, and that these two were dependent upon each

other. For it was by proper maintenance, he said, that armvese kept together, and this maintenance was secured

by arms; and in case either one of them were lacking, the other also woul@& NI KNR2 gy |G (GKS &l Y
NHON PPN dlj X GNIyatd 9 /I NBI mMdpmcI 50AdQa w2YlFy | Aad2Ne
35 See B. Terr&European Tax Lawdd 1@ ! f K2dzAK GKS | dzi K2NJ F NBdzSa GKIFd &
also customsluties are levied and collected by the national tax administrations, and as the revenue transmitted to the
EUissmallcomtpNB R (2 GKS LISNOSydlFr3IS 2F D5t 2F GKS aSYoSNI {dal)
not seem in total conformity wh the fact that the European Union has taken over the Customs policy and its legislation.
36R.De la Ferigdintroducingthe Principle of Prohibition of Abuse of Ligwn Prohibition of Abuse of Law. A New General
Principle of EU Lawa cura Di R. De |Reria, S. Vogenauer, Oxford and Portland, Oregon, 2011, Y.L X¥#la sound
wave, the reverberation of principle development progressively spreads outward throughout the EU and national legal
orders. And like the motion of a wave, tieeis not only raditing movement, but multidirectional movement back and

forth, which for our purposes, means both between the EU judicial arm and the courts and legislatures if the Member
States amongst themselves (horizontalyp { S S HeygBh NR tizE & Y dgénkr& priNdplesSof l&vHvithin EU

law: some theoretical and pratical reflection, in La forza normativa dei principi. Il contributo del diritto ambientale alla
G§S2NAI 3ISYSNIfSez SRA UG SKRLedaerts, 3.0 GlrryzFons @heslE of geheRaPp@nciples H 1 1 ¢
of EU La@, In A. Arnull, C. Barnard, M. Dougan, E. Spavéntanstitutional order of States? Essays in honour of Alan
Dashwood Oxford, 2011T. TridimasThe General Principles of EU |.®&xford UniversitfPress, 206; C. Semmelmann,

oGeneral Principles in EU Law between a Compensatory Role and an Intrinsé& Efalapean Law Journa2013 R.
SchiitzeEuropean Constitutional Law@ambridge University Press, 2012

87J.H. Jans, R. de Lange, S. Prenclda; Rl. Widdershovemhe Europeanisation of public 122007, p.116
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certain common requirements. By stating that each Member State shall provide for
effective, proportionate, dissuasive penalties for failure to comply with the customs
legislation, it introduces not only a common legal dsit, in essence, legitimatéet

ECJ judicial review on the sanctioning measures for the purpose of evaluating that their
implementation is enforced and monitored. When taking a step backwards, the
principle of proportionality? of sanction® has germinad in the context of national
measures? derogating from the fundamental principles of the common market to
define the limit beyond which, during the exercise of that function, the State would no
longer be justified in interfering with the exercise of theividual rights to freedom
guaanteed by the Treaty. Likewise, the right of defence, within tax proceedings, was
not initially conceived as a parameter for evaluating the legitimacy of tax assessment.
The ECJO6s Boprapearted, onge agam, as gateway to provide legal
protection for a taxpayer besides being a cornerstone principle of Community law

applicable during auditing procedures by the tax authorities whereby the legitimacy of

38 On the principle of proportionality of customs penalties, se€10/91 Commission VS Greece (p.19), Siesse p.20 C
36/94, LoulodakigG-262/99, C213/99 De Andrade. The earlier cdsav regarding customs éénces does not refer to

the principle of proportionality to steer Member States towards the establishment of measurés agieneral concept

of appropriatenessas proved hered Ay (G KS 1 06aSyO0S 2F | yeé LIn#dhg Brisgedic Ay K
sanctions to be imposed on individuals for a failure to observe those rules, the Member States are competent to adopt
adzOK al yOGAz2ya | & I LILIS bskI0/E62 Amstérdam Bulb2Radaf 33landpenaRobddFO82(i S¢ O
causa 240/81, Einbesry, Race. gral7.

39 Siesse B6/94, para 20dit is settled casdaw, confirmed in Case-&£82/92 Commission v United Kingdom [1994] ECR
1-2435, paragraph 55, and Cas&&3/92 Commission v United Kingdom [1994] EQR7B,paragraph 40, that where
Commuiity legislation does not specifically provide any penalty for an infringement or refers for that purpose to
national legislation, Article 5 of the Treaty requires the Member States to take all measures necessary to gtiagantee
application and effectiverss of Community law. For that purpose, while the choice of penalties remains within their
discretion, they must ensure in particular that infringements of Community law are penalized under conditions, both
procedural and suttantive, which are analogous those applicable to infringements of national law of a similar nature

and importance and which, in any event, make the penalty effective, proportionate and disséiasive.

40 The first ECJ judgement concerning the proportiogalit penalties is attribuiblectthe Case 118/75 Lynne Watson,
GKSNBoe I fS3rf LINBOSRSyid Aa adlriSRT AYaLANRYy3I (GKS F2f
Statesare not justified in imposing a penalty so disproportionatehe gravity of the infringemerthat it becomes an

obstacle to the free movement of persansP | O O 2 NR A Ja@ mdntned iy Sen€al AvBcaut Trabucchi the
LINPLR NIAZ2YlfAGe aKz2ddZ R 0S aSSy I a ¥ dzefuihgyahce attackles Bt | G A
the principle that the obligation imposed should be proportionate to the legal objective sought by public authorities.
Indeed, the principle is not confined to cases of derogation from such rights but is of general applicattonstiidtes

one of the princifes which must govern action by public authorities, Community or national, within the Community

legal order. This follows clearly from the precedents established by the court, in particular by the judgments in Case
19/61, Mamesmann v High Authority, [L9pZECR 357, Case 8/74, Dassonville, [1974) ECR 852; Case 33/74 Van
Binsbergen, [1974] ECR 1310 (Ground of judgment No 16) and Case 39/75, Coenen, [1975] ECR 1555 (Grounds of
judgment Nos 9 and 18€)
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public powers could be assessédHence, Article 22(6) of thmew Customs Code
reproducedth& CJ 6 s a4indavaureofithe right to a hearing by establishing that,
before taking a decision which would adversely affect the applicant, the customs
authorities shall communicate the grounds on which they intendstothair decision

to the applicat, who shall be given the opportunity to express his or her point of view
within a period prescribed from the date on which he or she receives that
communication or is deemed to have received it. Also, the principle dimeagg
expectatiof must be app&led to the set of principles pushed by customs law since it
hasbeen given regulatory recognition by the European Customs Code under Article
220", This article is regarded as the first codified version of the princfpégitimate
expectation accordg to which the customs debt will not be recovered where the
amount of duty legally owethiled to be entered in the accounts a) as a result of an
error on the part of customs authorities themselves, b) which could natabegsbave

been detected by thperson liable for payment, c) the latter for his part having acted in
good faith and complied with all the provisions laid down in the legislation in force as
regards the customs declaration. Clearly, these examples dem®nigtat most
European principke applicable to tax law are, to a great extent, governed by precepts
that originate in customs law. Through a gradual, sequential process, from their supply
by the casdaw, they first become general principles to be apphedture cases, and
then pasghrough their regulatory codification until their-expansion throughout

domestic fiscal legislation. Seen in this light, it is not surprising that the first income

41 SopropéCc 349/07
2SeeO &S { 2 LINR L@BhErahd® of the rightsoofrthé defence is a general principle of Community law which
applies where the authorities are minded to adopt a measure which will adversely affect an indilndaatordance
with that principle, the adressees of decisions whichrificantly affect their interests must be placed in a position in
which they can effectively make known their views as regards the information on which the authorities intend to base
their decision. They must be given a siéfint period of time in whicha do so (see, inter ali§ommissiow Lisrestal
and Othersparagraph 21, antlediocursor Commissionparagraph 3&) ®
430Onthe Doctrine of Legitimate Expectatigreee Europeanisation of Public LawH. Hans, R. de Lan§e Prechal and
R. J. G. M Widdshowenp.172.;H.J. Blanke, Vertrauensschutz im deutschen und europédischen Verwaltungsrecht, 2000;
M.P Chiti, The Role of the European Courts of Justice in the Development of the General Principles and Their Possible
Codiftation, in Riv. it. dir. pubbtom. 1995, 661 s8/. GreggiCollaborazione e buona fede tra contribuente e agenzia
delle entrate nel processo tributari2008.
44 This article has been replaced dng. 119 UCC

22



tax case that reached the ECJ in recent history requiredterpretation of the free

movement of good&

2.1 The customs legal framework: Between harmonization and national

autonomy

The persistence of peculiaritfsa nd o f a presumed fremot
branches of law have led to academics taking little interest in customstlive game

time, however, it is recognized that there is no doubt that customs law, with its formal
style heavily influenced byhe different European doctrines and traditions, has played
an important role within European law. The ubiquity of customs*/laa not
immediately evident and it is the main cause of its obscurity. This standpoint has often
been an excuse to regard cust@msn autonomous set of sedintained rules. Rather,
when asserting its structure, it is of crucial importance to recogratehére cannot

be a single autonomous perspective colouring its legal formulation. In this regard,
customs law emerges as a saathidiscipline in that it lays down the foundations for

the subsequent evolution of European legal branches.

Through considerigp the steps taken towards the development of a customs union, it
will become apparent that the European legislator has congistesponded by
codifying the European customs legislation. This reorganization has been praised by
leading scholarshf§ for the ways it has consolidated, codified and created
transparency. In fact, the codification of customs legislation has meant titbthbe

tool to clarify and make more transparent commercial relations with third countries and
to make effective the requiremieof Article 29(a) EEC that the Commission be driven

by the need to promote trade between Member States and third countriasil Cou

4 EC Law and the Sovereignty of the Member States in Direct Tax&lidine Books Chapter 2. The Concepts of
Sovereigntyand of Income Tax Sovereignty (Last Reviewed: 1 October 2B69).
46 G. Ardizzongll presupposto del tributo ed utilizzazione a@etlerce nel diritto doganaléRimini, 1984
4"TFundamental is the research conducted@ustoms law in the system of lawarsaw, 2005.
48, Emiliou and D. O Kegfghe European Union and World trade law after the Gatt Uruguay rathidhester, 1996,
p. 128
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Regulation No 2913/1992 establishing the Community Customs Code repealed 28
regulations and directives adopted by the @dwver the years while Regulation No
2913/1992 repealed 77 regulations and directid@sspite initially extollingits
potentid to put an end to the fragmentation of Community provisions in the customs
field, the room left to national provisions remaisignificant. For instance, with
specific regard to customs contréisthe elimination of customs formalities at the
internal frantiers was supposed to be set out alongside a set of harmonized external
measures. However, the regulation of the customs @erdepends on the domestic
choices of customs policy given that a single European customs administration has not
been establislie Discretionary legislative powéfhave been kept for the purpose of
designating free zones or free warehouses and straiggdification measures. In

fact, experimental simplified procedures were authorized by Article 97°€Bi@ich
provides that eacMember State has the power to establish simplified procedures,
applicable in certain circumstances for goods not intendeduedzkin the territory of
another Member State. This approach fails to fully address the sphere of European
customs law, omittingensitive matters of procedural laws. At present, the UCC, its
implementing provisions and domestic rulesesast in the Custms Union. The Union
Customs Code (Regulation (EU) No 952/2013 of the European Parliament and of the
Council) entered into forcen 9 October 2013 and was fully applicable from 1 May
2016. The related Commission acts, delegated and implementing acts reglade

the Customs Code Implementing Provisions and allow a full application of the Code,
were published on 29 December 2015der the new UCE? the means of the

Aguarantee0O becomes the ordinary rule r

49 0On the customs controls, se€he Effects of Greater Economic Integration Within the European Community on
The United Stas: fifth followup reportinvestigation No. 33267, April 1993, p. 101

51 (a) Member States shall have the right, bydteral or multilateral arrangement, to establish between themselves
simplified procedures consistent with criteria to be set acawgdb the circumstances and applying to certain types of
goods traffic or secific undertakings;
(b) each Member State shall have the right to establish simplified procedures in certain circumstances for goods not
required to move on the territory of anodr Member State.
52 See: deferred payment (Art. 110 UGQklease of goodsAt. 195 UCCY most special procedures (Art. 211 UGC)
operation of temporary storage facilities (Art. 148 UCC)

24



overt he use of the breadth of the Aguaran
be pr &wicaier th&amount of impoor export duty and the other charges due

in connection with the import or export of the goods. Of course, the strenghthéning o
guarantees appears to be a further step in optimising the application of customs law to

the financial objectives that would betentially undermined.

2.2 Challenging the current status of customs legal order

As stated, customs law has outpaced mostebther legal branches in integrating the
European legal system. However, the European customs system is unique in the sense
that, despite the highest grade of harmonization, the European legislator keeps certain
substantive limitations since it doestnexercise its competences in the fields of
customs administration, inspections, customs and administrative penalties, nbeover t
right to appeaklgainst the domestaustomsauthoritiesassessmerf customsduties

even if the competence of the EU $allnder the exclusive one, as set oufiycle 3

of the Treaty on the Functioning of the European Union (TFEU) according to which:

1. The Union shall have exclusive competence in the following areas: (a) customs union; (b) the establishing of
the compation rules necessary for the functioning of theernal market; (c) monetary policy for the Member
States whose currency is the euro; (d) the conservation of marine biological resources under the common
fisheries policy; () common commercial policy.

Therefore, the current legal customs system is &tred along the delimitation of
competences and a double legal basis, namely European and domestic. This has
naturally resulted in the existing fragmented framework that does not facilitate the
creation ofa cohesive and uniform legal system. In ordemnuee the effectiveness of
European customs law, Member States autonomously establish domestic rules
concerning the customs audit and they impose and provide for sanctions that seem
appropriate to them agpalties for infringements of certain obligati@smming from

the fully-regulated European Union customs legislattoRrom the perspective of

53 The reference is to art. 89 UCC
54 On the harmonization techniqewithin European customs law, s&ominik LasokThe Trade an€ustoms Law of
the European Uniqri997.
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international trade law, this situation renders the current structure extremely composite
and inherently fragmded. Revealingly, as observed by internationaldér law

scholarship? customs issues in the EU are run in a peculiar way since:

The EC as a supranational body has fAexclusive com
respect of all goodsngering the EC customs union. That much can beeep from a Customs union. Yet,

when it comes to the execution of EC customs law, that is théoeay implementation of EC customs law
including productclassification decisions and decisions on auttiggenalties for breach, this task remains in the

hands of the administration and courts of individual EC member states.

At the core of the EU there is one of the most advanced forms of customs union, but
characteristically with both a great deal of ini@rlegislation and an external tariff.
Customs dties are allocated to own resources for the financing of European common
expenditure but the provisions regulating wrongdoing that impacts their recovery,

including the censure they deserve, is left toftilediscretion of Member States.

Within this dscontinuous legal picture, logic would dictate the harmonisation of
infractions and penalties systems into a single supreme instrument to be an essential
objective to rationalise the complexity and to ceeat genuine customs union, in
accordance with botthe unicity of the customs territory and the uniformity of the
common commercial policy. Again, customs law strives to move forward in leaps and

bounds, despite the braking forces of Member States.

To condude, customs law remains a peculiar ftéldue toits inherently polihedric
nature which naturally requires to direct the structure of a customs union towards a
compl ete harmonisation. This area, as a

dispays a naturavis expansivawhereas consisten@nd uniformity of penalties and

55 Henrik HornPetros C. Mavroidi§he WTO Case Law of 200&ambridge, p.45
%G.Raduidf Q! yA2Yy R2dzr YASNBE SdzNP LiBSd/Befu¥ intérdatohale deSdibit dcihdndqudS O (i A ¢
2014/4 (t. XXW). The author notes thall lest Ubanimement admis que la matiere douaniére est complexe et difficile,
réservée aux initiés seulement. Pour la comprendre, il convient de manier avec beducBQ | G G Sy G A2y SG |
un certain nombre de notions qui tehent & lafois au commerce international des marchandises, aux préoccupations
des Etats en matiére fiscale, de protection et de défense commerciale, sans oublier la lutte contre la canttefago
terrorisme et autres phénomenes en lien avec le franchi$efmi RS f I FTNRYGASNBE R2dzr YA S NJ
discipline transversale qui demande une excellente maitrise de la réglementation internationale, européenne et
nationale relevant déa douane et dont la complexité est Iégendaire. Parmi les nogomgloyées par cette discipline,
OSttS LENIIFYyG adaNJ {f QdzyA2y R2dzZr yASNBn LINBASYydS dzyS 3INI
plus en plus fréquente de blocs régiomau A y i SNB G I GAlj dz§a dzy LISdz LI NIegpdrdit R y &
donc comme une réponse des Etats aux changements considérables qui se sont produits ces derniéres décennies dans
les échanges commerciaux internationausp
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administrations are the logical consequences of its existence. This wish was partially
taken into account by tHeroposal’ for a directive of the European Parliament and of

the Council on the union legal framework for cussoimfringements and sanctions n.
2013/0432, albeit not without its problenfSuch a proposal is still in the transition
stage. Hopefully, this opens up a challenging scenario, encouraging intense debate on
the appropriate structure for customs and infrmgats, but perhaps without effective
results since it has not culminated in any radical revamping of the framework for

customs penalties and infractions.

71 dW®d . S NNI ondejfrapdennbled yahciiondidbuaniéres. Observations sur unt mtejeirective du 13
RSOSY o NB Obsenstaré >es réglementations douaniéres et fiscal@RDF), 2 avril 2014, p. 5.
http://www.ordf.eu/actualites-de-l-ordf/.
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Chapter Il
Customs debt liability within the Union Customs Code: Asystematic analysis

3. Introduction

In principle, customs duties play a pivotal role from a financial point of view because

they represent, under Article $811 of th

In this field, it mus$ be observed that one trend is shgmnd dominating the evolution

of customs law: a proliferation of liabilities, of different natures, all taken as
appropriate measures to ensure recovery of the customs debt arising out of the customs
rules. Against tis backdrop, there is a gradual andreasing expansion of the scope

of customs I|iability in the |ight of 1t
growing attention to the creation of an efficient system of sanctions and tools for
ensuring comiiance of customs regimes so as t@@ntee both the effectiveness of
the single market and the equilibrium ¢
there is not only a systematic use of thpatties (in the form of joint customs
liabilities) but ato an increasingly compulsory usegufarante€s in order to ensure

the customs payment, introduced as an administrative measure to prevent potential
revenue | osses. l ndeed, compliance i n
often deficient, asegularly reported in official puldations such as the Annual Reports

of the European Court of Auditof8 From an academic perspective, it seems crucial

to reflect upon how the structure of customs duty and its interpretation has been

58 On the customs duties with financial framework, see: T. Ly@iC Customs La®xford, p56; M. Scuffi- G.

Albenzio- M. MiccinesiDiritto doganale, delle accise e dei tributi ambientililano, 2013 p.355.

59 Article 89 of the UCghall apply to guarantees both for custonmebils which have been incurred and for those which

may be incurredunless otherwise specifigthe compulsory use of guarantees applies to all special procedes)

this point, see the interpretation by Agenzia delle Dogane e dei Monopoli (19th ofdAprili @ (Ehbligatoriamente

prevista la costituzione di una garanzia per tutti i regimi speciali doganali soggetti ad autorizzazione e per la custodia
temporanea.Viene, pertanto, rovesciato il principio stabilito nel Reg. (CEE) n. 2913/92 che aveiduaidicome
FrLO2f GFGAGBE €1 FFENFYTAF LISNI A NBIAYA a2alLlSyargrz SO00SI
con dichiarazione scritta)ve era prevista come obbligatofiee

60J.H. Jans, R. de Lange, S. Prenchal, R.J.G.M. WidderShmEuropeanisation of public [a2007, p. 199.
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influenced by its cee role of being the major part oliEbpean resources. It is argued
here that wi t hout keeping in mind the
Acustoms dutiesdo we cannot hope to obt
liability. Arguably, thea st oms debt 6s d a devigiion fronmatsoser e s
common and shared principles of taxation, for instance, the ability t&'Plag.debate

on direct taxation is firmly intended to identify the substantive taxpayer whilst, on the
other hand, the Eapean VAT structure can better guarantee, through fiscal neutrality,
the tax liability to the final consumers. In contrast, the custdnesbt 6 s de s
regulated at the European level, does not provide any mechanism to allocate the tax
burden on the eftdive importer. Thus, the purpose of this chapter is to introduce the
legal rules related to the European customs debtors by exanheingigins, structure

and content of the customs debt liability. One of the prime characteristics is that the

51 0n the ability to pay, as a principle enshrined in the Italian Constitution, within customs laM.sgaiffi - G. Albenzio
- M. MiccinesiDiritto doganale, delle accise e dei tributi ambientMilano, 2013 p. 203 whereas P. Puri empasizes
GKFG aLf £SIAATITG2NE O2YdzyAGFNR2 y2y § GSydzi?2iripart@dA dza G A
RStftS Llzof AOKS &LISaS | aaAYAft | oA forieriocheljnizéng fa 2edisRibuziddelzA | f
RSffQ2ySNB RSEfQAYLRAGE FTNI &a233SGGA 022060t AT GAZT AY
rispeli i 2 Fff QAYVRAGARAzZE T A2y S RA dzy dzyA O2 a2 3@t addlebitalo 4 4 A &2
anche nel caso di pagamento avvenuto da parte di terzi (come ad esempio accade nelle ipotesi di responsabilita
RQAYLRZAGE VT AfKH SIINGTE I NRINS HIINRILIS2Y I NB dzyl aLX FGS+H | dzt
diver (AG2t2 02y Af LINBadzaJl2aili2 RQAYLRalGlIS azyz2 GdzidA dz
criterio di capacita contributivad & G St NB ¢ LIRS NI A f -1 SHX NS A RPRB ADOYKE SNJE2IA ST N
estremizzata @oi stemperata da alcuni arresti gurisprudenziali interni, tra la disciplina italiana e quella comunitaria dei
soggetti passivi delle imposte doganali. Asimmedigarisolvere, naturalmente, a vantaggio della normativa europea
ogniqualvolta tra le due girospetti un contrasto ermeneutico, stante la catimauté del diritto comunitario e la
ySOSaaAldt RA dzy QAYGSNIINBUGFT A2y S SEYAIDIAEGT RS SYIENAGEE2 Y2 INTRA ASE
doganali e accise sui prodotti energeticie ségli A A YA Y SNI f A £ I ), Intyeccitire mareCe]fid¢c®@043, o I O d:
LI 3 cn SYLKI&ATAY3 GKFG af S LIS Odz & diuMnédcanisht di imhdNaBidndzLILI2 &
e circolazione delle merci che non ai concreti indigagpacita contributiva che sono classico riferimento del nostro
AAAGSYlI AYLRaAaAGAQ2E
On the ability to pay within European tax framework: J. Engligshility to Ray in European Tax LaBrokelind (ed),
Principles of Law: Function, Status and ImpactunTEx Law2014, 4394645 ¢ K2 | NJhdz$réatied & thé &
European Union contain only a few tapecific provisions, and none of them make any explicit refegdo the concept
of ability-to-pay.Nor is this principle enshrined in the EU Charter afdamental Rights (ChFR), which forms an integral
part of primary Union law25. It has also never been invoked by the Court of Justice of the European Uniore(ECJ) as
unwritten general principle of Union law. One might therefore wonder how the altdifgay principle could have any
O2yaidAabGdziAzylt adGlddza dzyRSNI ! yA2y {1 géd
C2NJ I aKIFNBR RSTAYAUGUAZ2Y 2F FoAfAdGe {2seddndthathedr@tBattaxesC5 Qa
aK2dzf R 0S8 SlidaAaidlof Sz (KL G dcondniciedpicity ®NaacthatbdaeRBlgtivedofohatzt R N
taxpayersL y O2YS A& GNIRAGAZ2YylIffe& O2yaiRSNBR HaveverSlterdadv® 06 Sa
measures of economic position, such as consumption and net worth, may alsedéan these purposes. The principle
is used, inter alia, as an argument for progressive tax rates, for the imposition of taxes on capital and for various
allowarces such as age and disability allowances. Although it may appear inconsistent with thie frémeple, the
Gg2 YI& INBdZdofte 6S NBO2yOAf SR
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allocation of customs debt liability is, usually, spread amongst multiple economic
operators. It constitutes a model aimed at widening and expatite customs debt
liability and might end up affecting the construction of infractions. There follows an
analysis ofie application of this purely European model of customs debt liability, its
interpretation given by the national courts and the ECJ,hand this allocation is
altered and shaped. In fact, an initial examination of the UCC reveals a broa% range
of personscapable of being regarded as customs debtors: in this regard, the person
liable for the payment of the customs duty is not limited ¢orcept of a debtor who

has a direct linkage with the chargeable event but comprises every person who is, on
the groungd of graded objective and subjective requirements, involved in the realization

of the chargeable event.

3.1 The theoretical structure of customs debt liability within the Union Customs
Code

The difficulties in defining the structure of European custouotged are more Europe

centric than one may presume. There is one aspect that, above all, whether directly or
indirectly, is fundamentdb understanding the evolution of the customs arena: customs
constitute the most vital and conspicuous part of the Eanogpudget. Indeed, its
function, its being part of the European common good, is likely to have important
consequences for the structuné customs debt liabilityInterestingly, there are
different schools of thought and conceptual studies on the custemgiability but,

despite their diversity, there is also some consensus. Common to the theories proposed
Is the understanding that tiprpose of customs law is inextricably linked to the

protection of own resources.

52 M. Scuffj G. AlbenzipM. Miccinesi,Diritto doganale, delle accise e dei tributi ambientMilano, 2013, p. 203

whereas P. Pudffirmsthatd CAy Rl dzy LINAY2 Sal YS Rdafiohd dazkdaindgialitaiy | SY

capo al soggetto che esprime una relazione qualificata &dn  LINJB & dzLJLJ2 & ( AndisBn@uhentel2a G | =

solidalmentein capo a tutti coloro che intervengono nella realizzazione del presupposto medesimo, quale che sia il

tAli2ft2 IAAdZNARAO2 Ay F2NI+ RSt |jdz £ St I @AyaONRW@RdzBA @It AN LRR
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However, the different theories onstoms law that were conceptualised by academic
studie$§® might be portrayed as the result of different legal traditions. Naturally, the
approaches offer slightly different perspectives in reconstructing customs liability.
Although there is a constellatiaf different ways of conceiving and reconstructing
customs debt liability, what emerges is the idea of a unitarian and purely European
concept of customs debAcademics move on both two fronts of a single model. A
comparison of the different language vens reveals that not only do some languages
employ the technical term obligation (for instangbligacion aduanera, obbligazione
dogarale, obligation douanieBut also the English version defines the customs debt as
an obligation on a person to pay #ount of importevoking the character of the

| ati n c obligatep.t T©OHe Ause of this ter m, esp
with a civilian tradition, reflects those studies carried out by a line of schol&rship
focused on the linkage of the fodd ng concept s: Acustom
Aobl i gat i o nabligatidlie @ Ramamldga histofy and can be traced back

to Cicen.®® By looking at the Roman term, the tembligatio might refer to the
debt ordos duty aisculumeidrd® Madern taxhlieeraturd af Raman

633, ArmellaDiritto doganale Milano, 2015; C.J. BerH. Tremeaul.e droit douanier: communautaire et nationa006;

M. Canajal ContrerasDerecho aduanercl995 D.DesiderioM.DA F ¥ 2y A X & [ S 3 bravhitarlak aBup® R2 3|

O2RAOS R23I Yyl fSés DAM. EdbiaCust@ris fad of hebBLropiean NIRigkighgn AaniDempRijn,

2001;M. Fabiod a I y dzI £(Si 2RAS RANNAG A O R EI.Fdvafd af 1 SEdZ LS JaRS X S i2MdS NI T A

IPSOA, 20119 @ CNAEA 2y ST & tDMPratftrid Y1iA5/2602, Bdg.\2109% banez Msfsillia, "Los tributos

aduaneros" inManual de Derecho Tributari®arte EspeciaDirigido por Juan Martin Queralt, José Manuel Tejerizo

Lépez y Antonio&yon Galiardo, Aranzadi, 12 edicion, 20Déminik Lasoklhe Trade and Customs Law of the European

Union 1997 T. LyonsgC Customs LawWxford, 2008; F. Mancuske regole doganali e il commercio internazionale

Roma, 2016; B. Santacrod@ogane 2014Milano, 2014; M. ScuffiG. Albenzie M. MiccinesiDiritto doganale, delle

accise e dei tributi ambientalMilano, 2013; B.J.M. Terrapi@munity Customs Law: A @aito the Customs Rules on

Trade Between the (Enlarged) Eu and Third CounttR®5; F. mara,] A Y S YSYGA RA RANARGG2 R

Europea Torino, 2016; P. WitteH.M. WolffgangLehrbuch des Européischen Zollreckid 6 E. VareseDazi e regni

R23I yI A ySt [Gappictel? editore ITdiN® 201 ]-A. Pezzihgdegge doganale comunitaria e nazionale

coordinata e commentataGiuffré, Milano, 2000; A. De Cict@gislazione e tecnica doganaf@iappichelli editore,

Torino, 19994 L. AlbertDouane et Droit Daanier, C. SoulardGuide pratique du contentieux douani@fl15; A. Ayessa

Elements de Droit Douanier,des Procédures et des Techniques Douanieres Dans les Etats 20é@ltdsasinski

SuleskiPrawo Celng2009;W. F. van HaafterDouanewetgevingOverige internationale regelgeviniluwer, 2003

F.Snyder International Trade andCustoms Lawf the European UniqrButterworths, 1998

64 G. Ardizzone Il presupposto del tributo ed utilizzazione della merce nel diritto dogaRadgini, 1984, pag. 33; U.

Calderoni] cento anni della politica doganalBadova, 1961, pag. 13

85 According to Zimmermann the oldest source iIKW OK (G KS |oNeERNEfARE  d2a0S R Trufulentdgat dzi dza Q2

H M nNiam fandi et aedes obligatae sunt ab Amoris Praediumg KA £ S GKS &addzoadl yiA @S 20t A3

ad M. Brutum 1, 18, 3.

66 See R. Zimmermannhe Law of obligationsvhereas he says thai he carving out of the concept of an obligatio and

the development of a law of obligations was one of the great contributions of classical Roman Jurisprudence to the
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provenance tends to interpret the tabligatio according to its historical roots but
emphasizing its part in public law, intended as system of rules regarding the protection
of collective interests. By subsuming a legaationship under the category of the so
called fiscalobligatio, it is possibleto frame it within tax law and its principles.
Historically, the debate stimulated by Italian and Spanish tax litefahas been
symptomaticof the complexity of the niare of customs law. In fact, whilst recognizing

the fiscal nature of customs debt, tax schéfatsmave been confronted with a
discrepancy between the general theory of tax damd the customs legal structure.
Thus, the concern about the diversity of custdaw can be traced back many years,

and the debate remains unresolved.

Of course, the last 30 years has seen a overhaul in the way customs liability is
investigated but soencurrent concerns are far more similar than imagined. Nowadays,
the element of iportance that characterizes customs liability is its source flowing from
an European publigbligatio, which is intended to serve uniquely European objectives.
For this reasw, a theoretical critique must not limit itself to making the customs rules

an obgctive and descriptive contribution. Yet, there is no doubt that within customs

science of lawFritz Schulz refers to it as a unique achievemeriénhistory of humarO A @A f 04 theitdpi2, Eee @
further: Emilio Betti] | & G NHzi G dzN} RSt f Q20606 A3 1 A 2 (1955);NRKS BafilendSer A £ LIN
Zwolftafelprozesgur Geschichte des romischen Obligationesrgkd#4); Mario TaM | y O £ & h pirda EDy It T A 2 y )
29 (1979).
57 Actually, this issue can be traced back to the debate sorrounding the publication of G. Ardlzpoesupposto del
tributo ed utilizzazione della merce nel diritto dogand®mini, 198 t ®p o iorfieldi oghRisiitiitdéétzdndo il
O2yO0SiGiG2 RA 200fA3ITA2YySS AyFLGGA NBYRS LRRaaAroAtS Ayld
della concessione di tributo accolta dalla dottrina. Cfr. Cutrérancipi di diritto e politicaloganale Padova 1941per
Af ljdz- €S tQAYLIRAaAdGr RA O2yFTAYS 8§ dzyl LINBadliAz2yS R2@dz
pubblico; Di Lorenzdstituzioni di diritto dogana® w2 Y| = mdpn I Lidmpwm LIS Mk dghi altfadzl £ S
impostaz § dzyl 260fA3FT A2yS SE fS3S¢d {SS | f&2Y CA2NByI |
[ NAF2NX¥I RSt Q2 NRAMIAnY, $970i See BT Behitb Bernandieerites Y PracticaeD
Derecho Aduaneraternacional,k NHdzA y3 GKI GY a9y Sf aiddzRA2 RS SaidsS RSNE
existencia de un derecho aduanero y lo insertan en el derecho tributario y en el derecho penal. Como tambien hay han
quienes han sostedo la indipendencia del derecho ddyy SNB 6 X 0 ®
58 G. Ardizzongll presupposto del tributo ed utilizzazione della merce nel diritto dogaRadgini, 1984, pagp 0 @ & L f
02y O0SiGiG2 RA 200fAIFTA2YyS (GNROdziF NR I I KaydirdRikaniiglicee y St f
comprensionaiuridica della materia, poiché tendenzialmente & volto a eliminare la rilevanza giuridica degli interessi di
Y6 GdzNIT y2y FAEAOFES 6X0 {20G2 dzy LINBFAL 2 SYAY SYHiySYiSAVaIAS
costituita da uno sfasaento che tocca i concetti e gli schemi di teoria generale del tributo rispetto alla legislazione
R23FylFtSd wAalLlSaaz2 | 1[dzS&aidQdz GAYEF AyFEGGA £ RAOKALF NI
tributaria assumono connotati padblari, per molti versi divergenti da quelli originariamente concepiti in sede di
R23IYFGAOF 3ISYSNIf Soé
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law certain particularities remain more pronounced. However, only by adopting
traditional thecetical tools and schemes for the purpose of analyis and comprehension
of tax strictures can one become aware that traditional categories and concepts used as
convenient descriptive labels come upon against the originality of the system of
customs debt liaility. A similar effort of comparison and conciliation is extremely
relevant to uaderstanding the nature of customs liability. Before this issue is
considered, it is important to tie down the features of theadledjural relationship$®

in the customsalw and its extent in detail. Starting from the description of the customs
debt aghe obligation on a person to pay the amount of the import duties (and export
duties) that apply to specific goods under the provisions in force, the customs
scholarshif’ first identifies the persons involved in the jural relationship regulated
accordingé customs | aw. Foll owing this appr
holder in a jural relationship but also the customs authdftitiesponsible for applying
customs rulesFrom a legal perspective, this reconstruction of the meaning of the
customs jurbrelationship is pivotal but it risks giving only a partial picture because it
does not draw further attention to the fiscal dimension of customs law. Even if, in the
light of diverging institutional dimensions, customs liability is characterised byicerta
peculiarities which make it seem like a new breed of liability, it is necessary to proceed
on the basis of the axiomatic, fiscal nature of customs law. This statemeetydrpw
incites a deep reflection. In doing so, the rules and theories of fisd&stbased on
constitutional guarantees or universal effectiveness and efficiency criteria, are
consequently required to be implemented in customs system. For the asse$smeent

customs model of liability, it would be necessary to take into accourttatigional

89 According to the terminology adopted Idy. Fabio,Customs law of the European Unigddphen Aan Den Rijn, 2001

0 Fa a more detailed analysis, se. Fabio,Customs law of the European Unjgdphen Aan Den Rijn, 2001 & ¢ K S

Community Customs Code identifies the players that may be involved in a jural relationship governed by customs law.

It also lists the scenario imhich goods may cross the bordes® 6 S LJ I OSR dzy RSNJ I Odzaii2Ya

" On the role of customs authorities, sed: Fabio,Customs law of the European Uni@ddphen Aan Den Rijn, 2001

G/ dzad2Ya | dziK2NRAGASE aKl ff almédiat theyfolldwihg: & $rotdof kthé fizhisial = A y

interests of the Community and its Member States; b) protecting the Community from unfair and illegal trade while

supporting legitimate business activity; c) ensuring the security and safety of the Catyrand its residents and the

protection of the environment, where appropariate in close cooperation with other authorities; d) mantaining a proper

oFflyOS 06Si¢SSy Odzald2ya O2y(iNBt& YR FFHOAfAGIGARY 27F f
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categories adopted within the institutional setting of tax law in the legal systems.
Therefore, only by having a typical pattern to follow and accepting the learbpt
axiomatic speciegenus relationship between customs and tax will we bthen
position to consider the detailed anatomy of the European customs debt liability and

which principles apply to it.

However, as a result of this technical difficulty,usther issue arises: which model to

be taken as an European tax paradigm? Thistmurederives from the fact that, at the
European level, there is no unifofhtoncept of tax. Moreover, the ECJ has always
interpreted the concept of tax by a functional appH® to include charges for the
purpose of their legislation. This makes it memmplex to explore the relationship
between customs duties and taxes in order to apply common principles and values but
it does not seem to prove its niscal nature. In cotrast, at the international level,

some authoré have concluded that tax treatiglse existence of other agreements on
customs duties or of broader EU norms on exchange of information) may attribute a
speci al, | i mi t ed me ani mexplicit exclusibneof customsd i t

duties might imply its nature as a subcategoriagés. Indeed, the role of GATT 94

2 See: W.B. Barker ithe conceptiotax: a normative approachBFDIn the samepublicationThe Concept of Tax in EU
Law(Part Il, infra) see also the arguments Bledro Herrera, Gerald Meussen and Pietro Selickte authors found
that there is no general concept of tax in the Européanon because the EC concept of fa a functional one. Their
addzRe F2dzyR GKIG GKS do62dzyRINASE 2F GKS 02yOSLIi 2F ¢
Court of Justice approach to tax depends on the context of the legisldfiars, the importance of function tthe
dzy RSNBEGFYRAY3 2F (GIlE A& 200A2dza Ay G(KS 9dzNRLISIyYy O2yi(SE
3 See: case-66/98
74 See Jimenez, p.290he Conceptof TaxinEUNaw G / dza i2 Y& RdziASa FyR OKFNBSA KI ¢
as taxes on goods, hatheir owninternational framework and nowliscrimination principles (the GATT, included in the
2¢h aeaisSYvo Ly (GKA& NBIINRZ (GKS ¢SOKYyAOlIft O9ELXFYL{AZY
FNB y2iG O2y&aARSNS &es df the on-8iscrimin&tiénZatticleFcRsioind dduied d#e also excluded from
the scope of some income tax treaties (e.g. Para. 7 of the protocol to the 1998Rjssia income tax treaty). This is
even clearer in the EU, where the EC Treaty regulateprtheiples aplicable to customs duties and charges having an
equivalent effect (Arts. 23 and 25) and to taxes on products (Art. 90) and where the competence of the Member States
in regulating customs duties is very limited (see Regulation 2913/1992ayitoe conclded that if customs duties or
taxes on foreign products were within the scope of Art. 24, this would deprive the GATT/WTO system and Arts. 23, 25
and 90 of the EC Treaty of much of their effect. Of course, it can be argued that the GATT/WmOrsyscoeist with
other more favourable nolRA A ONRA YA Y GA2y Of I dzaSa Ay AyO02YS {GFE GNBI
conclude that a discriminatory tax on foreign products is affected by the principles and clauses of Art. 24 dfhe OE
Mode. IENB F2NB X Ay (GKA&a |dziK2NRa 2LIAYA2ysS OdzadG2Ya RdziiASa
FNRY (GKS a02L)S 2F ! NI® wnT Fa | O02yaSldsSyo0Ssz (KS g2NR
LINR RdzO (i a ¢
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as a multilateral indirect tax treaty has been put forivadéspite the fact that customs
duties are usually perceived as a protectivdetraeasure rather than a form of revenue

or any raising measure normally assodatgth the concept of a tax.

I n the authordos view, there iIs no argun
considered as taxes. This assumption is partly confirngetthédir role as one of the

main financial source aimed at funding the EuropeangétdStarting from this
consideration as a corollary, there are traditionally several approaches to describing the
anatomy of taxes but they do not seem to diverge subdhariame author$ describe

the task of tax law as to define when taxes shallh@ged in terms of a series of
elements: tax base, the incidence (including the rate) of the tax and the taxpayer or the
person liable to pay. According to another genemdibtical reconstruction, the main
components are the chargeable event, the teg bad the taxpayer. According to the

first approach, the tax base is commonly intended as the asset, the transaction or the
profit which is liable to tax so it ends up indiag both the amount on which the tax is
calculated and the chargeable event (wtienlegal conditions for a tax to become
chargeable are met). Keeping in mind this thricotomy of components, despite the fact
that i1t does not r eaftlteecrtn a o rE uraoxpeesaon fiot

the features of European customs debit.

SJennier E. Farrd) The concept of tax in the World Trade Organisation Agreemghts 6 NA ST 2 GSNIBIA S 6 >
DI ¢¢ mpnTE GKS LINBSRSOS&aa2Nl 2F (KS 2¢hx O2yillAya y2 y2
Uruguay Round of trade negotiatis, adoptedthe original GATT 1947 text and no attempt was made to incorporate
new tax provisionsThis absence of a definition has resulted in a fundamental failure to delimitate the scope and
FLILX AOILGA2y 2F (GKS D! ¢¢ dzLRiyonally, rads agoeémiehts{ hdve Gof@anly beknE  LJ2
associated with indirect taxes in the form of custom duties: i.e., tariffs or other border taxes, and internal indirect taxes
i.e., VAT, general sales taxes, excise duties and transactional taxes. The celammemnt to hese taxes is the direct
applicability to imported, exported or domestic products. Adopting the assumption that customs duties fall under the
02y OSLIi 2F | WilEQX 2yS YIé @ASé (KS D! ¢¢erhayarguahatdzZ A€ |
customs duties are not a bona fide tax as they are used primarily as protective trade measures and not a revenue raising
exercise normally associated with the concept of a Reference to customs duties and internal taxes are founden th
D! ¢ ¢ QonRASEBONAYAY Il GA2Y LINAYOALX Say Y2ald Tl @2dINBR yl A2y
6 G. Morse, D. Williams, S. Ed®uavies: Principles of tax lagweet and Maxwell, p. 13.
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3.2The incurrence of customs debt from a compliant introduction of goods: The

customs debtors

Traditionally, academics and commentatbmoposed a bifurcation when analygi

the legislation regarding European customs debt liability. Indeed, a distifidson
drawn between the incurrence of customs debt from a compliant arcbngiiant
introduction of goods into circulation on the tesrit of the European Union. From a
practical point of view, the introduction of goods into circulation embodies the final
stage of a complex legal process aimed at the full identification and recognition of
goods within the European market. However, theeswh of classification which has
beenproposed is in truth simplistic because it only approximately describes particular
characteristics, which might be mistakenly adopted as complete descriptions of all the
features of the category in question. Additiopall whi |l e t he custo
conceptual structure has very often been analysed as a set of technical procedural rules,
a more meaningful way to comprehend it is to capture the different roles of customs
actors within the interrelation of obligatiorGustoms legislation relies on a mad of
interconnected obligations whose breach affects the determination of who shall be
considered the customs debtor and what kind of customs debt shall be incurred.
Delving into the operational structure of customsw,laa regular and compliant
introducton of goods typically comprises three main iftelated stages. Providing an
oversimplified summary, it starts with an entry summary declaration being lodged at
the customs office of first entry within a specific thinait before the goods are
brought nto the customs territory of the European Union. A presentation of goods to
customs follows immediately upon their arrival at the designated customs office or any
other place designated or approved by the customs awgkoor in the free zone.

Finally, in case of regular importation, characterized by the rituality of the presentation

7 See generallys. ArmellaDiritto doganale Milano, 2015T. Lyos, EC Customs Lawxford, 2008D. Modonesi, Tesi
di Dottorato di ricerca in Diritto Tributario Europgo,Q2 6 6 £ A 3 1T R2@1y.S R2 3L yI £ §
78T, LyonsEC Customs La®xford, 2008vhereas the author addresses the incurrence of customs debt, dishing
between the debt arising from the importation and the debt arising from breach of customs law (Unlawful introduction
of goods into the customs territory, unlawful removal of goods from customs supervision, failure to fulfil obligations or
comply wth condtions, unauthorized consumption or use of goods).
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of the declaration by the holder of the goods or by the declarant, a customs debt shall
be incurred at the time of acceptance of the eustdeclaration in question. The
accetance constitutes the objective and formal requirement alongside the substantial
one which might be, according to Article 77 UCC: (a) the release for free circulation

of goods liable to import duties, or (b) the placimigsuch goods under temporary
importation procedure with partial relief from import duties. While focusing upon the
main legal provisions of customs debt liability, it is necessary to dwell upon a further
feature of the customs regulation, which usualbesl not occur in the case of tax
legislation. From a fiscal point of view, neither the previous Customs Code nor the new
UCC <contain any explicit and speci fic
Furthermore, Article 77 of the UCC specifies that the custdebt shall be incurred at

the timeof acceptance of the customs declaration, linking the arising of the customs
duty to the release of goods which allows their entering into the economic network of
the EU. The literaturé infers that the chargeable evean be traced to the concept of
Alease of free circul ati tUmoogotdyis atthbutedh t |
to nonUnion goods. However, it is necessary to acknowledge the existence of
concurrent Ami sconduct B hatehbaean,typifidd asn g s |
autonomos chargeable events because of their specific nature of being breaches of
customs rules. The analysis of this theme, which will be conducted in the next
paragraph, will demonstrate that, despite the recognition of lgeseeof goods in the
internalmarke as the chargeabl e event, t hese
the customs debto do not nRuOpEang@dsinithe i n

Internal Market.

With regard to the persons qualified as custalabtors, the first reference midie
extrapolated from Article 5 of UCC. It provides a definition of "customs debt" as the
obligation on a person to pay the amount of import or export duty which applies to

specific goods under the customs legislationfarce. First of all, the person or

70 S. ArmellaDiritto doganale Milano, 2015
80: S. ArmellaDiritto doganale Milano, 2015
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organisation who made the customs declaration relating to the goods being imported is
liable for the customs debt#oa | | e d @ ¢ u sTheaxonseptdf@drsoroinclades
a natural person, a legal person or an assoniaf persons recognized as havthg

capacity to perform legal acts but lacking the legal status of a legal person.

If the declarant uses an agent or representative to make a customs declaration on their
behalf, they may be liable depending on thestgprepresentatioft.If an agent ats as

a direct representative of the principal, the principal is solely liable for the customs
debt. However, if the agent is the holder of the authorisation for a customs procedure
(such as inward processing or a custamarehouse) that the goods haverbelaced

under, they will be responsible for any debt arising as a result of any irregularities in
compliance with customs requiremerfsaan agent makes a customs declaration as an
indirect representative of the pripai, the agent and principal will h&ntly liable for

any customs debt. If an agent delegates the task of making a customs declaration to a
sub-agent, then the stdgent and principal will both be liable for any customs debt. If

the subagent is an empj@e of the agent, the agent may diediable.

It is worth noting that an additional source of customs law arises from international
agreements entered into by the EU on behalf of the Member States or those where the
EU has taken over the competence. guwethe role of customs brokers as a
intermediary between traders and customs in customs clearance processes is addresse
in sources of international law. According to the World Customs Organization (WCO)
Revised Kyoto Convention (RKC), under Article 8.General Annex, national
legislatiors have the choice of transacting business with customs either directly or by

designating a third party to act on their behalf.

81 For a detailed analysis, se&: Garcia Heredi&a Ladrepresentacion aduanera en el Derecho d&médn Eurpea:
funciones de representacion y responsabilidad aduanera y tributaria del representariRelisfa espafiola de Derecho
Financierlssue 176,2017; @ ! N¥ St f X [ @ ! 32t AyA S dawl LIWINBaSyidlyl I RAN
Corriere Tributario 2015, 10,751. ® {}F y il ONROS: 9 {06l yRAXZ awl LIINBaSyi
R2ZYAOAETAITA2ySés Lt FTA&023 WnmpI dX ypod po bad I'f blae
O 2 Y dzy A GomNikr® inErnazionale 2010,15 S. Ibanez Marsill&dNovedades en la regulacion del derecho a
efectuar declaraciones en aduana y en la figura del representante aduafeitmina Fiscain® 237, julio 2010, p. 21
24,
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On the ot her hand, Article 10.6 of the
Facilitation Agreement (TFA) regulates the usecagtoms brokers by providing that,
without prejudice to the important policy concerns of some Members that currently
maintain a special role for customs brokers, Members shall not introduce the

mandatory use of customsolkers.

In spite of the factthahit er nat i onal standards render
the importer and exporter, the use of customs brokers is wide&padthdugh they

vary in terms of the differences in regulations on licensing of custooigers. In
accordance with Articl® UCC, the meaning of "customs representative" includes any
person appointed by another person to carry out the acts and formalities required under
the customs legislation in his or her dealings with customs authokit@gever, it

should be noted that stoms representatives, in case of indirect representation, become
part of this ideal fiscal relationship between the substantial importer and the EU by
assuming the customs liability. This extension of customs liabitityine with other
relevant customanion legislation, such as the American or Australian®egs not

seem to be supplemented by further mechanisms or obligations at the public law level.

82 According toWCO Study report on CustoBrekers 2016Y 95dMembers (96%) stated that their country has Customs

brokers/agents/ representatives/third parties who act on behalf of traders to handle Customs clearance and related

activities. Only 4 Members stated to have no Customs brakers.

8For acomparatie perspective see generallg KS | yA G SR { | Gkl ofmnporterGow duties. m ® m

(b)Payment of duties (1) Personal debt of importemthe liability forduties both regular and additional, attaching on

importation, constitutes a personal debt due from timporter to the United States which can be disched onlyby

payment in full of altutieslegaly accruing, unless relieved by law or regulation. Payment to a broker

coveringdutiesdoes not relieve thémporter of liability if thedutiesare not paid by the broker. The liability may be

enforced notwithstanding the fact that an erroneous construction of law or regulation may have enabled

the importer to pass his goods through the customhouse without payment. DeliverCastomsbond with anentry is

solely to protect the revenue of the United States and doesretieve the importer of liabilitiesincurred fom the

importation of merchandise into the United Statés.

See also the Australian legislatigfustoms Act 19041Sect 183a

oPrincipal liable for agents actiift)) Where an agent of, or a nominee of a customs broker that is an agent of, ar own

of goodsmakes a declaration for the purposes of this Act in relation to those goods, that declaration shall, for the

purposes of this Act (including the prosecution of an offence against this Act), be deemed to be made with the

knowledge and consent diie owner.

Customs Act 1904Sect 183

Agents personally liable

(1) Where a person is, holds himself or herself out to be or acts as if he or she were the agent of an owner of goods for

the purposes of the Customs Acts, that person shall, for the peposthe Catoms Acts (icluding liability togpenalty),

be deemed to be the owner of those goods.

(2) Where a customs broker is the agaftan ownerof goods for the purposes of the Customs Acts and a person who

is, holds himself or herself out to be or acts as if he or she were a nominee of that customs broker acts in relation to
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In other words, indirect representatives mightharged customs duties but there are

no guidelins about how customs duties should be passed on to the true importer.
Although the issues related to customs debtors in case efaropliance will be
discussed later, this argument also applies in everyatgsmt liability, including the
irregular intoduction of goods or removal from customs supervision where the
customs debtor is regularly identified with a person who was remotely connected to
the breach of customs rule or did not actively participaténe infraction. Broadly
speaking, with regardbtthe identity of the taxpayer, the tax literatdnefers to the
incidence of the tax, distinguishing between the formal incidence of the tax (who is
required by law to pay it) and the effective incideneld is economically affected).
Linked with thatthere is of course the presence of mechanisms to charge the tax to the
substantive taxpayer. Conversely, the structure of customs debt liability has been
developed to put on an equal footing the primarythadlternative or secondary forms

of liabilities. In fact, a remarkable feature of the system laid down by European customs
legislation is joint liability° as an ordinary means by which the formal and the effective
incidence of customs debt coalesce arelrat distinguished, without addressing or
providing any guidance to festablish the allocation of the customs debt according to
an imputation system able to affect the subtantive customs debtor (namely the indirect

representative or the principal infger in case of nenompliance).

Interestingly, n spite of the fact that the EU enjoys exclusive competence, the
interpretation of customs rules can vary from State to State. This inevitably leads to
concurrent interpretations which might hinder a unif@application of the customs

law. Notwithstandinghe joint customs liability of the owner of goods and the indirect

representative, it remains unclear whether the indirect representative should be

those goods, that person shall, for the purposes of thogs,Ancluding liability topenalty), be deemed to be the owner
of those goods.
(3) Any act done, or representation made, bp@minee of a customs bker for the purposes of the Customs Acts shall
be deemed to be an act done or, a representation made, by that customs broker.
(4) Nothing in this section shall be taken to relieve any owner from liability.
8G. Morse, D. Willam§, ® 9 RSy > &6 BAS8F¥ tiNEYOlIgéx {6SS0G FyR al EgSt
8 See article 84 of Union Customs Code.
40


http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca1901124/s77va.html#penalty

qualified as a customs debtor on the basis of an autofaaticthus absolute) liability
in case of any infictions, regardless of his knowledge or the reasonable duty to have
known about the irregularities. The vagueness of certain customs rules encourages

discretionary interpretation as well as ramformity of judgments.

More generally, as noted above, Ali201 of the previous Customs Code has always
been intepreted as referring to the incurrence of a customs debt in case of regular and
compliant import of extr&EU goods. In contrast, Articles 202, 203, 20 205 were
supposed to regulate those irregitiles that give rise to the incurrence of a customs
debt. The new UCC formally provides for certain amendments to the mentioned
articles by incorporating all the cases of fmmmpliance in one single and goe

article. Nevertheless, it almost wholly reduzes the previous text and thus does not
provide additional clarity. As such, the question remains whether the indirect
representative is automatically responsibnd liable for any payment arising from
irregularities according to the general rule thatvides joint liability. The issue to be
assessed is whether Article 77 captures the customs liability of an indirect
representative in case of irregularities, regardless its negligence or intention. tOr mus
his/her customs liability be imputed accordihgo t he Acul pabi |l it

provided in case of neaompliant introduction of goods?

There is a line of cases suggesting the automatic extension of liability to the indirect
representative, regardled® subjective mental requirement. Another liheecisions
I s at variance with the above rul e, w h

requirement. In this perspective, the Court seems to have recognized a first form of

GKFEG a/l KA
I RA LINRYyOA

U ax

R
indiretto, sia esso uno spedtimere o un intermedig&k 2 3 RA @Sy Gl = Ay y
R23Iyl Sy y2yOKS RSttS @A2tFTA2yA &t §33S R23IlLyIlLtS
O2y G2 RStf QAYLIRNII (i uNddo pefsonalinghte Yaeste @ didniak@ntelNDkcanseguerdza, in caso
RA NAO2NE2 FfftQA&GAGdzG2 RSEf1F NI LLINBaSyidlyl I AyRANBGG
proprietario della merce insieme allo spedizioniere, anche seamalhggioranza dei cai QA YLI2Z NI T A2y S
mediante trasporto ircontainerS £ QA Y G SNYSRAFNA2 aA fAYAGE | GNJF &L NNB
senza aver alcun contatto diretto con la merce. Alla luce di tali considerazi@uhib di una responéita oggettiva,
in ordine al pagamento dei dazi a carico dello spedizioniere, derivante automaticamente dalla sottoscrizione delle
dichiarazioni doganali, non & solo fonte di preoccupazione per la categoria professionale, mammed dubbi sulla
rajh 2y S@2t STTF RSttt Q2NRAYFYSyid2 OKS I LINBOGSRIFI S yS | 00
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strict A ¢ u s It goimg thrdughahe iEUropéayn qudicial inter@gon, in
Schenker Customs Agency B\676/11, pursuant to Article01(3) of the Customs
Code, the I mporterds agent was consi der
import duties that had not been collected because of declaring that Taiwdahewas
country of origin of the imported glyphdasawhen the country of origin was actually
China and, therefore, the goods were subject tedamtiping duties. These declarations

were filled in on the basis of certificates of orffjilssued by Taiwanese chhars of
commerce evidencing that the goodgorated in Taiwan. These certificates were sent

by the I mporter to the applicant. The
nature of his functions, renders himself liable for the payment of impaesdamnd for

the validity of the documents witic he presents t o % amksocus:H
he is responsible for any irregularities regardless of an ascertainable absence of

negligence.

In contrast, a decision by the Corte di Cassaziorterieck®® arrived at the opposite
conclusions. In the doestic case 9773/2010, the company Erreck, acting as indirect
representative on behalf of another company, lodged a customs declaration to import
bananas based on a certificate of origat subsequently proved be false. The Italian

Supreme Court rulethat this case must be resolved in light of Article 202 of European

87 SeeSchenker Customs Agency BY78/11, para62a Ly G KIF G NBIFNRZ NBFSNBavOS Y dz
according to which an expectation as to the validifycertificates of ogin which prove to be false, forged or not valid
does not constitute, in itself, a special situation justifying a remission of duties (orderJoliy 12010 DSV
Roadv CommissionG358/09 P, EU:C:2010:398, paragraily see, by aalogy, judgments of 1Blovember 1984 iiVan
Gend & Loos and Expeditiebedrijf Bosm&ommission98/83 and 230/83, ECR, EU:C:1984:342, paradraphnd
10May 2001Kaufring and Otherg Commission T-186/97, F187/97, F190/97 to F192/97, F210/97, F211/97,
T-216/97 to 721897, T-279/97, F280/97, F293/97 and T147/99, ECR, EU:T:2001:133, paragr2®¥). Postlearance
checks would be largely deprived of their usefulness if the use of such certificates could, of itself, justify granting a
remission. fie opposite result codl discourage traders from adopting an inquiring attitude and make the public purse
bear a risk which falls mainly on traders (see, to that effect, judgment daf8ary 1996 ISEIM CG446/93, ECR,
EU:C:1996:10, paragraphp U €
8pilno &Ly | Rdwsfibh the rhlesbriindifedt fepresentation, as set out in Arictd the Customs Code,
that an indirect representative, in so far as he acts in his own name even if he does so on behalf of another person, is
responsible for thedeclarations he submstto the customs authoritiest has been held that a customs agent, by the
very nature of his functions, renders himself liable for the payment of import duties and for the validity of the documents
which he presents to the custonasithorities (judgmentin CT Control (Rotterdam) and JCT BenelLmmissioncited
in paragrapt9 above, EU:C:1993:285, paragr&ih and of 18anuary 2000 iMehibas Dordtselaam Commission
T-290/97, ECR, EU:T:2000:8, paragraph 0 @ €
89 Corte di Cassazione @7730f 2010
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Regulation No 2913/1192, i.e. by considering the subjective element. As such, an
indirect respresentative must be classified as those perdomgarticipated in the
unlawful introductionof the goods and who were aware or should reasonably have
been aware that such introduction was unlawful. At the same time, the Court concluded
that, being an experienced economic operator in the area of @gporimports in the

EU, he should reasonaliyve known that those certificates were false.

Moreover, the last paragraph of Article 201 (now transposed into Article 77) also gives
rise to majoificoordinatiorproblem® i n | i g h-faw, with rega do a ceeeste
judgment on abuse of customs fawhat will be analysed later. More precisely, in the

last paragraph it establishes that:

Where a customs declaratiin respect of one of the procedures refetoeith paragraph 1 is drawn up on the

basis of information which leads to all or part of the duties legally owed not being collected, the persons who
provided the information required to draw up the declaratimhwho knew, or who ought reasonably to have
known that such information was false, may also be considered debtors in accordance with the national
provisions in force.

This seems to be considered an independent case-dfilfilment although in theory
it might be considered as one of thageumstanceseferred to in Article 79 which no

longer offers a strict definition of unlawful introduction.

With regard to the aardination of these articles, it is importdatstress that, despite

the vital role of the ECJ to ensure the consistency of interpretation, it will be shown
thatthe uniform interpretationf the applicable rules of law is not fully guaranteed.
Uniformity®! in the treatment of similar cases seems to be an essential premise for the
unicity of the customs union. However, there are still several ambiguities, stgmm
from the decentralized mechanisnt application and interpretation, which inevitably
give rise to disparities in judging economic operators. Applying dissimilar
Il nterpretations to equivalent transact
exclusivecompetence is one of the most obvi@astradictions in the mechanics of

the customs legal framework. This has important implications from both a practical

and academic perspective. Clarity and conciseness are fundamental to preclude high

90 G522/16 A contro Staatssecretaris van Financién
91 K. Limbachyniformity of Customs Administration in the European UrBtmomsbury, Publishing London 2015
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inhomogeneity irthe application of customs la@f couse, it is also the case that the
structure of customs law in itself creates the preconditions for this existing disharmony.
Member States are required to functionlasga manusof the EU. In applying,
implementing ad enforcing European customs law, tthigiblelevel structure entails

all the inherent risks that have the potential to undermine significantly the unicity of

the customs union.

3.3 Incurrence of customs debt through norcompliance: The distribution of
liability among a broad range of custons debtors on the grounds of objective and

culpability elements

The discussion will now shift to identify the central structural features of customs debt
liability and the issues regarding its juridical interpretat@astoms debt liability has

an intereshg and unique tax liability structure. At its base, it is possible to disaggregate
three key aspects: the customs debtor, the breach of the customs provision or the
misconduct, and the mental elememhe structure @d phraseology employed is
similar to hat frequently adopted to describe liabilities of a criminal, civil and
administrative nature. When examining the customs liability model in case of non
compliance, scholat$emphasize that it seems to be tailoredh® primary intent to
preserve the fisd interest since it captures a large range of potential customs debtors.
Indeed, the emphasis on keeping this value prevailing and central is unmistakeable.
The UCC lays down the conditions to determine the cust@ttos in case of several
varietiesouncompl i ant Aconductso or miscondu:t

debt incurred throughnemo mp | i anceo.

The new UCC further refines the obligations whose-cammpliance triggers customs

debt liability under Aticle 79 which is divided into 3 pareaphs. This article, which

92 M. Scuffi- G. Albenzie M. MiccinesiDiritto dogarale, delle accise e dei tributi anebiali, Milano, 2013
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Is wholly dedicated to customs debt liability, constitutes a fundamental part from which

it is possible to extrapolate the structural elements of the customs system.

Indeed, its material content is wiignging as it covers different aspects: the
incurrence of customs debt, an open list of customs debtors and the time of the
incurrence. From a theoretical perspective, dhicle delineates the key featurestud
customs debtorsdé model , which represen:
customs debt liability from a subjective and objective point of view. In other words, it

establishes when the customs debt isrremband who are the customs debtors.

Paragraph 1 of Article 79 specifies the obligations whosecoompliance determines

the incurrence of customs debt. Paragraph 1(a) considers the obligations laid down in
the customs legislation concerning the intrettn of norUnion goods into the
custans territory of the Union, their removal from customs supervision, or the
movement, processing, storage, temporary storage, temporary admission or disposal of
such goods within that territory. Paragraph 1(b) specifies-compliance of the
obligations laiddown in the customs legislation concerning the-esel of goods within

the customs territory of the Union. Paragraph 1(c) coverscoampliance with regard

to the condition governing the placing of ROmion goods uder a customs procedure

or the grantingby virtue of the endise of the goods, of duty exemption or a reduced

rate of import duty.

In order to gain a proper understanding of customs debt liability and théavagven
below, it is necessary to be awai@ only of the current system laidwlo by the rules
of the UCC which spell out the scope of the customs debt liability but also its
predecessors. In fact, the ECJ will presumably rely on itpdédied casdaw to

interpret the text of the new prowsis regarding customs debt liability.

In surveying their evolution, the origin of the legal framework dates back to Council
Directive 79/623/EEC on the harmonisation of provisions laid down by law, regulation
or administrative action relating to custonebtof 25 June 1979. The second sergenc

of the fifth recital in the preamble to that directive stated already the necessity to
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establish common rules for determining the moment when the customs debt is incurred
in order to ensure uniform application oét@ommunity provisions in force on imp®

and exports. Under its Article 2, this directive established common rules regarding the
incurrence of the customs debt. However, that directive was rather laconic. In fact, it
did not provide any legal basis foetérmining the person liable for payneaf the
customs debt but merely stated the notion of customs debt defined by Article 1(2)(a)
as Othe obligation on a natural or | ega

duti eso.

As noted by customs sclaoship?® all the directives regardingustoms lawf, adopted

by the European Community after 1968 an based on article 100 TEEC (now article 115
TFUE) such as Council Directive 79/623/EEC, in that they were binding with regard
to the objectives, have notgsificantly contributed to legal unitin customs law
despite the approximation of the laws. For this reason, in order to ensure a
homogeneous application of customs provisions, Council Directive 79/623/EEC was
replaced by two regulations: Council ReguwatiNo 2144/87 of 13 July 1987 on
custons debt and Council Regulation (EEC) No 1031/88 of 18 April 1988 determining

the persons liable for payment of a customs debt.

Henceforth, the exclusive character of European competence in this area, read in
relation with the common commercial policy, hasllto the harmonization of customs

rule by regulatory legislation. The European legislator acknowledged, as a corollary,
the need to establish a common market and ensure the unicity of the customs territory
and the urormity of customs law, from the sectrrecital in the preamble of
Regul ation No 2144/87, that o6the rul es
determination of its amount, when it becomes due and its extinction are so important
for the proper dinctioning of the customs union thaistessential to ensure that such

rules are I mplemented as uniformly as

93K, LimbachUniformity of Customs Administration in the European UrBdmomsburyPublishing London 201p.16.
94 See: Council Directive 68/312/EEC; Council Directive 69/73/EEC; Council DEREHM/EEC; Council Directive
69/75/EEC; Council Directive 76/119/EEC; Council Directive 78/453/EEC; Council Directive 78/1018/EEC; Council
Directive 79/623/EEC; Council Directive 79/695/EEC; Council Directive 81/177/EEC.
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end, the present provisions of Directive 79/623/EEC should be embodied in a

Regul at i onbédg,r elaetaedri nlge gtaol Ilcsebr.t ai nty for |

With regard to Regulation No 1031/88, the fifth recital in the preamble stated that:

... in the case of a customs debt resulting from the unlawful introduction of goods into the customs territory of
the Communi, the person who committed the act @hhgave rise to the customs debt and any other persons
who are also liable, under the provisions in force in the Member States, by reason of such an act having been
committed should be held liable for payment of sdeht.

In essence, Article 3 of Regulaih No 1031/88 thus created the current system which
Imposes customs debt liability in case of woompliance, through which the persons
liable for the payment of a customs debt in the case of unlawful introductgoodé

are a cluster of persons, joynnd severally liable for the debt, regardless of the extent
and degree of participation: the perso
provisions in force in Member Sunlavfu s 6,
introduction of the goods, sipersons who acquired or held the goods in question and
any other persons who are I|liable by rea

severally |iable for such debtd.

The most significant reform came wittet Customs Code which brought together most
of the preexisting legislation on customs law. By setting up the Customs Code, the EU

legislature made the most salient contribution in terms of septarific legislation

In fact, Articles 201 and subsequenit the Customs Code, which substituted the
abovecited provisions of Regulations Nos 2144/87 and 1031/88, are even more
detailed than those regul ations. |l t no
Stats 6 but now provislesotdet dbmditche omaani
persons Oparticipatingd in the irregul:
Customs Code which established the rules of incurrence of customs debt liability in
caseof noncompliance was based on sevepabvisions. It divided incurrence of
customs debt through nemompliance into different categories. Most of the ease

developed on these rules has predominantly focused on the unlawful introduction of
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goods? removal from customs supervisidf,and Artcle 2047 regarding customs

debt on importation incurred through ntulfilment of one of the obligations arising,

in respect of goods liable to import duties, from their temporary storage or from the
use of the custos procedure under which they are pthagr non-compliance with a
condition governing the placing of the goods under that procedure or the granting of a

reduced or zero rate of import duty by virtue of the-asd of the goods.

At present, in determininthe persons who shall be considered@ws debtors, the
previous rules, articulated into six articles, have been transposed into the ne# UCC.
The circumstances of nezompliance have been subsumed into one article and include

some differences which wille analyzed later.

The second paragrapof Article 79 is organised around a theme that is central to
customs law: who can be regarded as customs debtors. There is not a single,
undifferentiated category of customs debtors. Customs debt liability, adoaad in
the abovementioned article, ags if one or two cumulative conditions are met: the
objective and subjective one. According to the second paragraph of Article 79:

the debtor shall be any of the following:

(a) any person who was requiredutiil the obligations concerned;

(b) any peson who was aware or should reasonably have been aware that an obligation under the customs
legislation was not fulfilled and who acted on behalf of the person who was obliged to fulfil the obligation, or
who paticipated in the act which led to the nfuifiiment of the obligation;

(c) any person who acquired or held the goods in question and who was aware or should reasonably have been
aware at the time of acquiring or receiving the goods that an obligatitar thre customs legislation was not
fulfilled.
There are various points of interest that arise from an analysis of this provision. The
principal virtue of this model is the way customs liability extends over an indeterminate

class of customs debtors. Thidicle therefore introduces a mechanism Wwhaans to

B A Elad[ QANNBI2t I NB Ay diNRRdzZ A2 ycbmuiiitario: d6Sstglehze A 3nateridi @ NadiR G 2 NJ
R23IylfAZ DitOdpiaica dfanalemilsss, 5
% F Rpisard G¢NI FFAO2 RA LISNFST A2yl YSy dodtrolld dafanade? & nastig (i G NI T
RSt fQ206L AA2 Y X & NBhak Fako/17,5,19010,6.
“Cod . NAIFYGAZ aLf NIRasseynd TriBBaBR0Y7IX S RSt GNI yardzéx
% HansMichael Wolffgang and Kerstin Harden, The New European Custom¥Voala,Customs JournaVolume 10,
nr. 1.; Das neue europdische Zolliem Spektrum der Steuerwissenschaften und des AulRenwirtschafts@20t65,
S. 85 ff.
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target a wide gamut of potential customs debtors. Customs debtors, by virtue of joint
liability, are on the same footing, which clearly reflects the underlying rationale for the
protection of Europeafinancial resources. Clearly, thatio legisis to protect the

interests of the EU so as not to suffer potential losses of revenue.

A key design feature of customs debt liability is how it tackles evasive conducts
specifically through a systematic acdmpulsory use of forms of vicarious, strastd

joint liability to guarantee the customs payment. First, it facilitates the work of tax
authorities and courts by allowing for a wide range of potential debtors. Legal
scholarg® conclude that this tax modily essentially exemplifies a tool which is
respondent to ensure the recovery of the customs debt. In doing so, it has the potential
to undermine the role that tlseibjectivité passivé plays in the justification of the
imposition of customs. Trivellin atges that the traditional model subjectivieé
passivé® has been replaced by the logic behind liabilities of ataamature. This
important observation is of fundamental importance to understand a few features of the
customs framework. Frequently andunively, the traditional standard requirenten

and reasonings to impose and justify tax liability are abandoned.

As will be shown, the extension of customs liability structurally occurs along the group
dimension. The expansive nature of this model dfilitg, casts some doubt on the
neat divisionof responsibilities and customs debtors. Moreover, the development of

the casdaw has facilitated the way this model of liability expands. The model of

OIM.¢NADBSEEtAYY awl LIINBaSyiSyil I AYyRANBGHLF y SdpertddBIAA YS RSt €
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del soggetto che realizza il presupposto del prelievo. La dogmatica della soggettivita passiva, fisiologicamente in stretta

connessione con la ricerca del soggetto che realizza ilppesto del tributo, sembra, cio€, cedere il passo ad una
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customs liability seems to be clearly tailored to presenstoms revenue collectidf,

also by the lgal technique of joint liability (which is not even based on some sort of
hierarchical relationship that exists between the several customs debtors). Because the
position of the ECJ is grounded in utilitariamgaments rather than in principles, one
consiceration is the extent to which we can stretch the domain of customs debt liability
given its structure. The difficulty is, thus, to grasp the criteria by which it is appropriate

to evaluate whether the custonebtliability goes beyond its constraints.

As noted before, there are many cases of joint customs liability, namely through the
the use of an indirect representative and in every case etamapliance. However,
having highlighted that several persons bartharged customs debts, the way customs

debt is passed onto the effective importer is left to the discretion of Member States.

Thus, technically, it is necessary to bear in mind that the Customs Code does not
address the issue related to those tods énsure that the effective importer will be
charged customs duty. Neither are guide
necessary for passirgn the customs duty to the substantive customs debtor. For
instance, legal mechanisms represented éptimciple of deduction and the obligation

to recover the tax substantially ensure that the burden &fAReis shifted to the real
taxpayer so that the principle of the neutrality operates effectively through the passing
on of the tax. Unlike this systge customs provisions are based on jointiligithat do

not provide mechanisms through which t|
customs debtoro. This might be probl e m:
represents, in a certain wayfeature of the rules dedicated to the @onst debt liability.

Most specifically, Article 84 entitled
persons are liable for payment of the amount of import or export duty corresponding
to one customs deébthey shall be jointly and severally liabler payment of that
amount o but then gives to Member State

legal means to distribute the economic incidence. This might be identified as a legal

102 Spedition Ulustrans-@14/02 Para 31
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vacuum since the custs duties are strictly collected on the badithe joint liability,
provided by the legal source of a regulation, but this neglects the issue of appropriate
instruments to ensure general and specific fairness and equality prinEiplesver,
investigatons into the legal substance of a minimunmd&ad abilityto-pay principle

have not resulted in proving its existence at the European level. Therefore, as suggested

by leading tax scholarshi#{3® within the European VAT structure:

certain aspects of abiito-pay cannot be fully guaranteed by aniiadt tax, but this does not call into question
the requirement that in principle, to the extent possible, all implications of this constitutional standard and,
ultimately, of the constitutional values underlyiih must also be implemented in the fielccohsumption taxes.

However, attempting to juxtapose perspectives relating to constitutional values and
European customs theory, as far as the European resources are concerned, almos
inevitably leads to disagintment. This concern seems amplified intouss since,

from a technical legal perspective, neither could the famous doctrine on constitutional
limits (countetlimits doctrine}®* be invoked because the abiliy-pay principle and
variousindicators of taxpaying capacity refer to national reverausng sources whilst

customs duties are wholly destined to the European budget.

These considerartions are of particular practical and theoretical significance. The
grading of customs law as a ss¥sstem of tax law is not purposeless. For this reason,

the dscussion carried on by scholarship on distinguishing customs law, so far
considered a branch of financial law, into a separate legal category is not a a purely
academic issue. One autMBrhas epecially focused and insisted on the term
Aaut onomyos olfawc uasst ofiment i t |l e-mehi ancaedepé
forward from this starting point, this reflection seems to be central since its detachment

from tax and financial law determines trexaptance of different theoretical reference

W2 | OKAY 9y 3afAaoOKs &/ Hnciplis 8tNAwvRpnCtion, Statds &rid npactan ELUTaMBEDA Y
Online Books (Last Reviewed: iRp014)
104 On this point, seeM. Scuffi G. Albenzie M. MiccinesiDiritto doganale, delle accisadei tributi ambientali Milano,
2013 p. 18.See alsoDianaUraniaGaletta 'European Wdion Law in the Jurisprudence of Italian High Courts: Is the
Counter Limits Doctrine a Dog That Barks lbes Not BiteZEuropean Public Lawssue 4, pp. 74763,2015;
Francesc@risostolgLuisg{l OF NOSt t = YW¢NRdzot S !'fglea /2YSa Ay ¢KNBSa
Peiiod in VAT Fraudintertax, Issue 11, pp. 7@¥13,2017;Mikhel Timmerman, 'Balancingffective criminal sanctions
with effective fundamental rights protection in cases of VAT fraiaticcoCommon Market Law Reviewssue 3, pp.
77%796, 2016
105 A, Drozdek, The autonomy of the European Union CustomsAciavUniversitatis Carolinagluridica 1
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criteria. One othe main arguments which claims the separation of customs law from
financial and tax law insists on the individual nature of the object of regulation
including principles of foreign trade in gads, collecting relevant customs duties and
charges, customs greedings, customs control, and organisation and functioning of
customs administration. As such, quarantining customs legal rules through a regulation

neither proves nor necessarily constitiadsnt at its autonomy.

Yet, it remains theris expansivaf European principles. Since the general principles
of EU tax law®do not have a constitutional status, within which limits or set of criteria
does the EU exercise its fiscal powets?commentats'®’ argue, the only criteria that

bind EU institutions in thexercise of their legislative and administrative competences,
in this sense that have a constitutional force, exist in the form of general principles of
EU law 1% These are the only boundariestioé European legislator to be included in

any respectable tbeyof the power to legitimately impose customs and taxes.

However, their opeiendedness® does not always take us very far in fixing the
boundaries of the European fiscal legislator and, caresgty, the expansion of the
breadth of customs or tax lialidéis is as yet unclear. Indeed, the legal arguments that
mi ght be used against the ACustoms | eg
framed in terms of proportionality, legitimate expéictas or legal certainty:® might
substantively alter the cumestructure of customs debt liability if, instead, they depend

on a constitutional framewotk for European tax law. Without vigorous principles as

the basis, the risks are intuitively relatesl the limits of expansible and equally

collapsible forms of ta liabilities. In other words, there are general European

106 A Di Pietro| principi europei del diritto tributaricCEDAM, Padova, 2013, XXXl

107 C.Barnard and S. PeeiByropean Union LavDxford, 2017, p. 205

108 Stirn, Towards a European public la®xford, 2017; T. TridimaEhe general principlesf EU law Oxford, 2006; J.A.

Usher,General principles of EC labondon/New York, 1998.

1090n the onness of principles: Armin Von Bodigdarféiyunding principles in European Constitutional, IBviL6

110 Traversa, Edoardo; Modonesi, Dieges principede sécurité juridique et de la confiance Iégitime en droit douanier

et fiscal In: Revue du Droit ddJnion Europeenné/ol. 2015, no. 2, p. 26292 (2015).
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denominator of European tax law which must form the constitutional core of an European legal tax order. As the

constitutional framework of European law is predominantly enshrined in the EC and Eu treatiesppitieiation in the
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principles applicable to the European tax law but there is not a proper fiscal principled

basis.

Nor do the definitions provided by theCC hel p. On t he one har
Is described athe obligation on a person to pay the amount of import or export duty
which applies to specific goods under the customs legislation in force. On the other,
the "debtor" is defined as any perd@atle for a customs debt, which leads to a general

absence foautonomous principles.

The design of customs debt liability offers multiple categories of customs debtors in
order to expand the customs debt liability to ensure the collection of Europaaaiél
resourcesNow, the different conducts that are alderigger customs liability might
require the subjective element. In this respect, the subjective mental elements resemble
those ficulpabilityo requireme ministrativey pi c ¢
civil and criminal liability. In fact, the Codequires that the relevant breach of customs
rule (to assign customs debt I iability)
or should reasonabl y have irdd&elof calpabilitye o .
may be absent when the person wagumed to fulfil the obligations, whose non
compliance determines the incurrence of a customs debt. In determining the culpability
requirements, it can be concluded that the customs legistatognizes three levels.

The first level suggests a previouse n mati ve assessment of
behaviour as conducper se capable of determining a customs debt liability.
Accordingly, the person became objectively a customs debtor, regardlessy o
subjective culpability, when the person was requirddlfib the obligations concerned.

Il n contrast, the term fiawarenesso Seems
for the person wh ec opmaprltiiacnicpeadt eesSincersuet hoeb |
meaning is not specified, it might cover vasograde distinctions: the notion
Afawarenesso Iis |l ess than having the ger
way . Lastl vy, the concept of #fApee@]| mi gvht
target general categories of negligence. Howevesgethrague conceptualizations left

it for national courts to fill in the culpability requirements in practice. Of salient
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Importance are the interpretations and adjudications of the ECJ whiclatianly
adhered to a model of customs liability mainly taegeto a scope, the protection of
financial interest. Significantly, the ECJ has emphatically suggested a purposive
reading of the extensive model, mainly driven by the constraints of the fwate¢
financial interests? and notfor the purposef pinpointing the real taxpayerhis is
compounded by a judicial interpretation that assumes that any traalge ito avoid
irregularities®® by its diligence and has a responiiipinot to harm the common

market.

In terms of objective requirements, the Court has also widened the scope by expanding
the meaning of the type of misconduct subject to liability thraughrposive reading,
such as in case of the irregular introductadrgoods subject to import duties this

regard, one of the most landmark casBapismedot}“.

In summary, following the same logic, ECJ césme& has enlarged the boundaries of
the scopeof customs debt liability by reducing and relaxing the role ofsthigective

condition and by interpreting extensive

112G.195/03 - Papismedowand Others
3p 62e65¢c& { OKSY {1 SNJ aLYy GKIFG NBII NRBEwBDEISGNSWIh BN eXpeiationo S Y
as to the validity of certificates of origin which prove to be false, forged or not valid does not constitute, in itself, a
special situation justifying aemission of duties (order of duly 2010 DSV Road Commission G358/09P,
EU:C:2010:398, paraaph 81; see, by analogy, judgments of l8vember 1984 iWan Gend & Loos and Expeditiebedrijf
Bosmarv Commission 98/83 and 230/83, ECR, EU:C:1984:342ragraphl3, and 1MMay 2001Kaufring and
Othersv CommissionT-186/97, F187/97, F190/97 to F192/97, F210/97, F211/97, F216/97 to F218/97, F279/97,
T-280/97, TF293/97 and T147/99, ECR, EU:T:2001:133, paragrap). Postlearance checks would blargely
deprived of their usefulness if the use of such certificates could, of itself, justifyiggamtemission. The opposite result
could discourage traders from adopting an inquiring attitude and make the public purse bear a risk which falls mainly
on traders (see, to that effect, judgment of 18nuary 1996 i8BEIM G446/93, ECR, EU:C:1996:10rguaaphn p U ® €
See further: Acampora
114G195/03 - Papismedowand Others
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34Eur opean Cour't of Justicebds interpret
absence of guidng tax principles and in pursuit of the protection of own resources

What limitations are there on the exercise of taxing power?

Most of European cadaw developed on these rules has predominantly focused on the
unlawful introduction of goods amg@moval from customs supervision. However, the
most interesting aspect hd&een the way the Court has interpreted the customs
liabilities within these categori€'s® The role of customs has clearly steered the judicial
interpretation toward revenue maximisat rather than, for instance, an evaluation of
customs liability in light of the principle of proportionality. Increasingly, the
justification for the imposition of customs duties has been ascertained by straying
beyond the traditional criteria to such extent that its justification exclusively rests

on the feasible introduan of goods in the European network, regardless of the fiscal
relationship with the customs debtor. The long line of case studies that follows reveals
an extensive effort to protethe financial integrity of the European budget. The
judgments are signifant for various reasons but the underlying rationale is clearly
recognizable. First, the cat®v tends to provide a purposive interpretation in order to
assign the customs debtdilty which rests on the main argument of the prioritization

of financial interests whilst barely considering the substantive customs debtor.
Customs liability is regularly imposed in the absence of culpability. Second, when
judging the nature of negligea requirement, it is difficult to deal concisely with a
notion as ambiguau as the reasonableness of the

misconduct of another offender.

A famous example is the decision\iiluckas Jonusds® whereby drivers unwittingly

imported goods. As such, those who would be accessories in the chain sfieaeing

WagwlkaasSayl RA IAdzZNR ALINHZRSyY T | (02 YRIB/AW INRRA € 35 AYYROLBARAENID SA
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doganale, delle accise e dei tributi ambientali, Milano, 2013; S. Armella, Diritto degdtiano, 2015

116 C-238/02Viluckas Jongas On the topic, see alsGassazione civile, sez. trib., 07/05/200011181

Cassazione civile, sez. trib., 13/09/2013, (ud. 14/01/2013, dep.13/09/2013n947
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to the incurrence of customs debt were shifted into the position of principal infringers.
The Court did not apply the ndAcul paybi | i
drivers, were not substantively responsible for any omission regardengqidh
compliance. More specifically, it was held thla¢ driver and cariver of a lorry who
introduced the goods, which were hidden in the vehicle without their knowledge, could
be considered custom debtors even if they wereaware and had no reasanbe
aware of the goods hidden or concealed in the Idimat is precisely what the Court

has stated u thd@wasentatioreto cgsioms of gooads intidduced into the

Conmunityo that mu st concern al/l goods
compartment. What is critical here is, f
to customso must inclwude goods hidden i

discovered § adopting proportional measures. The court ruledtbi@tustoms debtors

were qualified as the persons who introduced such goods unlawfully, in other words

i rrespective of the subjective eshalhent
have known, and not those persons who patrticipated in the unlawful introduction of
the goods and who were aware or should reasonably have been aware that such
introduction was unlawful or those persons who acquired or held the goods in question
and who were aware ohguld reasonably have been aware at the time of acquiring or
receiving thegoods that they had been introduced unlawfully. The emphasis should
first be laid on the refusal by the local criminal court to allow criminal proceedings to
be instigated againdte driver and the owner of the lorry on the ground of insufficient
evidenceof tax evasion. Notwithstanding the procedural autonomy between criminal
and tax proceedings envisaged by domestic legislation, these subjects were considered
the principal respomsle for the unlawful introduction of goods, through an
interpretation whib only applies the objective criteria of liability on the basis of an
argument t hat conceives t he Apresenta
compliance concerns all the goodsgee though they were slipped in by a third party
before the trailer had beealelivered for loading in a compartment that was not such as

to arouse suspicion. The negligence requirement, which demands that economic
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operators take all the measures reasonaxected to be careful, was not applikd.

other words, they were respdrle because they were in charge of the potential source
from where the misconduct emanated. As they were qualified as the persons who
introduced such goods unlawfully and not catézed as those persons who acquired

or held the goods in question, theggiee of potential or actual knowledge was not
taken into consideration. Moreover, in this case and very frequently in others, the
evaluation of customs debt liability is addressé@th a narrow economic rationale,
which explains why and how customs deability is imposed. The Court emphazised
that i1t is obvious Afrom the wording of
to give a broad definition of the persons capalilbeang regarded as debtors of the

customs debt, in cases of unlawfulimtra ct i on of goods ¥ubjec

This argument acts as the cornerstone of the interpretation carried out on the customs
debt liability and the main argument to stremgttthe position aimed to enlarge the
range of persons liable forcustomg¢due s 6 payment but, at th
the clarity and predictability of the incurrence of customs diebta consequence, here

the customs debt liability goes beyoné firesence of a minimum contributory mental
element. In fact, the use of ajective construction does not require any degree of
subjective requirement. As such, although the drivers were not themselves negligent,
they were held as the principal custorabirs on the basis of the fact that they carried

out a specific service.his reasoninghreatesto result in the failure to comply with

legal certainty'® and the principle of proportionalit}?. Such flexibility in determining

and interpreting the chtier of customs debtors might shift into a seriously questionable
and transparently disproportionate allocation of customs debt liability since economic

operatos, regardless of their role within the unlawful project, are liable for the customs

117 seeSpedition Ulustransparagraph 25andPapismedov and Otherparagraph 38
118 On the legal certainty as a concept incorporating a number of ideas concerned with the boundary between legality
and illegality, or lawfulness and unlawfulness, which should be marked in advance, see: N Btb&i&rBlackstone
press, 3d edition, p. 92. 002 NRA Yy 3 (2 G KS | dzii K2 Nancegtd of I8giihate @fpetiationsy G & A
protection of vested rights, proportionalty and non retroctivity. It was first ackowledged by the Court of Justice in
Defrenne vs Sabena and was later confirmediK S . | Nb SNJ @& Ddzf NRAIY w2élf 9EOKI )
119 Egpecially when referring to the punitive nature of customs duties.
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debt in cas of unforeseen and unpredictable types of unlawful conducts. Imposing a
strict customs liability on the drivers due to an interpretation that recognizesvies dr

as the main Acustoms debtorso, because
represents the height of utilitarian reasoning. Here, the subjective state of mind is
irrelevant. Once it is established that the the driver was formally the nfaimger,

though not substantively, he can neither disprove his presumed awareness nor
negligene. This results in the establishment of a duty of care, including all potential
risks, in such cases where there is no relationship between the parties anfiitthes
extension of the customs debt liability to many new situatiéwsthe same time,
Europe State would benefit from an irrebutable presumption of lawfulness and

culpability.

Additionally, another important decision is givenRapismedo¥°. This wling seems

to be noteworthy for two reasons. First, the European court has extended thefscope o
the unlawful introduction beyond its wording. Its interpreation has widened the range
of breaches covered by the unlawful introduction, literally termed yas#oduction

in violation of the provisions of Articles 38 to 41 and the second indent afl@&di’7.

Instead, the Court has provided a dynamic interpretation of the obligation represented
by the presentation of goods at customs that has the dual effect of ensuring that the
customs authorities are informed not only of the fact that the goodsahawed hut

also of all relevant information about the type of article or product concerned and the
quantity of those goods. According to the Court, the presentation represents the
juncture at which the goods are identified for the purposes of thefrdmssification

and, if appropriate, for the calculation of import duties. In this sense, the violation of
rules regarding the presentation of goods to customs is not confined to an exclusive
breach of the mentioned articles as it includes a collatefigiadion © lodge without

delay a summary declaration or complete a customs declaration. In this way, by

conceiving the summary or customs declaration as the inital phase of the introduction

120 G195/03 - Papismedowand Others.
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of goods, even if not expressly envisaged, and as a direct catafaiime pesentation,
attention is drawn to the identification of goods whose incorrectness leads to an

unlawful introduction.

The Court has provided an interpretation that covers the lodging of a summary
declaration but, on the other haid;reates unertainty dout the differences between
201 and 202. The Court appears to confirm that any incorrect statement triggers the

customs debt liability on the basis of unlawful introduction by ruling that:

When the presentation of goods to customs requiredrtigled40 of the Customs Code is accompanied by the

lodging of a summary declaration or of a customs declaration which gives a description of the type of goods
which bears no relation to reality, the notification to the customs authorities of the artivalgnod, within

the meaning of Article 4(19) of that code, is lacking. It cannot, in those circumstances, be considered that the
information necessary for identification of the goods has been provided to those authorities by the mere
production of cedin documats. It is also necessary that the statements contained in the documents which
accompanied the presentation to customs are correct. Where those statements make no mention of the presence
of a significant part of the goods presented to custorasethoodsnust be regarded as having been introduced
unlawfully.

As noted above, this judicial interpretation inspired the Italian Corte di Cass&zione

to apply Article 202 instead of Article 201 on whether the irregularities affect the
introduction of gods and mree specifically provide incorrect, forged or false
documents or statements. As a result, here, the customs debt liability of the indirect
representative seems to arise by proving his negligence or intention. But, as seen
before, other interpretans couldbe proposed. The indirect representative might
always be responsible, regardless of his subjective requirement, according to Article
201. Furthermore, when considering the myriad of customs debtors, the customs agent
could also be considered th&in persn who introduced the goods. The person who

In practical terms introduced the goods, without declaring them, remains the debtor by
virtue of the provisions of the first indent of Article 202, regardless of the subjective

assessment.

The secondrad probaby most complex type of necompliance, which has been the
object of intense interpretation by the Court of Justice, is the violation represented by

the Aremoval from customs supervis- ono.

121 Corte di Cassazione nr. 9773 of 2010.
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standing and signiéant quesbns concerning the application and the implications of
this type of breach that is able to trigger customs liability. With reference to its legal
concepti??it has been promptly reconstructed from the jurisprudence of the Court, on
the basis of anecessaryand functional link with customs control. The notion of
customs supervision is mentioned within the entry of goods into the customs territory
as a status to which all goods are subject from the moment the goods enter into the
customs territorywithout the necessity for any declaration. Compared to Article 202

of the Customs Code, which is considered sufficiently clear in the qualification of the
“irregular introduction" and explicitly defined as a violation of one set of defined
procedural obligtions, te gener al and | imited defini
supervisiono has demanded, i nstead, an
removal from customs supervision is substantially reflected in a concept that privileges
an objective saltion, andi t came to be undersood as
result of which is to prevent, even if only for a short time, the competent customs
authority from gaining access to goods under customs supervision and from carrying
out the related checksThis is the discrimenutilised by the Court to subsume the
incurrence of the customs debt under Article 203. Accordingly, it is sufficient that the
goods are objectively removed from any possible customs controls regardless of their
effective introducon in the European market. The jurisprudence relating to the
punitive nature of customs duties in case of removal from customs supervision will be
analysed in the paragraph dedicated to the punitive use of customs to ensure the
effectiveness of customs ap#ons. However, it is possible to extrapolate other

specific characteristics to clarify this concept.

122 On the concepts focustoms supervision and customs controls sketyonsEC Customs LaWxford, 2000 & CNER Y
the moment that goods enter into the customs territory of the Community, they are subject, without the necessity for
any declaration, to the swgyvision of the catoms authorities and may be subject to customs control. Supervision by
the customs authorities means action taken, in general by those authorities, with a view to ensuring that customs rules
and, where appropriate, other provisions amalble to goods sybct to customs supervision are observed. Customs
control means the performance of specific act such as examining goods, verifying the existence and authenticity of
documents, examining the accounts of undertakings and other recordsdtisg luggage andther goods carried by
or on persons, and carrying out official inquiries and other similar acts, with a view to ensuring that customs rules are
20a4SNWSRE LI® oHoO
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Firstly, the removal from customs supervision does not correspond, in terms of the
effects, to the offence of smuggling. Here, it is important tordjsish thecriminal
and administrative responsibility from the customs debt liability and not confound the

effects of smuggling with the concept of customs supervision.

Secondly, the removal of customs supervision can result in a formal violation without
any substatial consequences for the European market. This might happen when goods
have been temporarily removed from customs supervision without entering into the

economic network.

In other cases, the effects on the European market can be substantigbatiehag

been removed from customs supervision and dispersed. This often leads to the practical
effect that the customs burden is not allocated to the person who has materially
removed the goods from the supervision. The customs debt liability, fanagstthat

is allocated to the victim of armed robbery with hosttdeng, prompted an intense
debate regarding the standard of care reasonably expected and the broad definition of
customs debtors. It also led to a rethink about those issues conneatealjoropate
allocation of the tax burden. However, this evokes the issue of the autonomy of customs
duties or its reliance on taxes and, regardless of its proved dependence on a tax
structur e, the absence of a findingrtleppe an |

liability.

Certainly, from the tax perspective, the fiscal relationship between the chargeable event
and who realizes it seems to be reduced to an essential requirement. In economic terms,
the effect will be that the burden of customs deilitfall on the person not necessarily
involved in the removal from customs supervision. In assessing the legitimacy of this
Acadalcho structure of the European <cust
those criteria that define its boundaries, beyevhich he exercise of public power

might be illegitimate.
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4 Customs liabilities and customs actors: Cases 6ft h-padt ydisamd ct
liabilities

The peculiarity of customs debt liability is that its structure serves two distinct
purposes. On the enhand, there is the fiscal purpose which theoretically implies a
lynchpin or intefrelationship between the chargeable event and the taxpayer who
realizes it. However, it has already been argued that there is no unified or unique
concept of tax at the Eopean level, which renders extremely difficult conceptualizing

an European fiscal paradigm to which taxes must conform. Furthermore, the
chargeable evenin case of customs debt, is questionable. On the other hand, when it
covers cases best referredtaias r r egul ar o, the joint |ia
models of criminal and administrative liability, is adopted to ensure the collection of
customgluties. It shows similar characteristics in the structure, and the way the liability

is attributed brigs to mind traditional issues around criminal, civil and administrative
liability. Strictly speaking, this pattern expands the net of customs debityidiaiond
paradigm strict cases to such an extent that it can be questioned how far and how
closely aperson needs to be involved in the chain of events leading to the irregular
introduction to be held liable to customs. Frequently, it shifts the cudialpigy to
someone who holds an accessory position. In other words, the scope of customs debt
liabilit y does extend over the persons who F
Il n fact, an individual mi ght dxiami tcyue tto
event of the incurrence of customs debt. The degree of proximity is not always based
onsome sort of relationship between customs debtors. In other words, the customs debt
liability is formulated (and interpreted) in a way that it widere thinge of customs
debtors to such an extent that it does not necessarily require/imply some degree of

minor participation in the unlawful act perpetrated by others.

It is important to understand and analyse the customs liabilities in their context. First
and foremost, the breaches of certain customs provisions generate customs liability.

The constructiomf such misconducts will take two forms:
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- for the person who is considered the materially responsible for the breach in

guestion, there is no requirenmef the subjective mental element.

- in contrast, those persons who have participated in the brdacértain
customs rules must possess a certain state of mind at the relevanthane.
subjective standards are the vk Do wl

statement.

The first problem arises in relation to certain cases where the one responsible for the
material breach of certain customs rules is not the actual or true infringer behind the
misconduct. However, if qualified as the material author oftfeach, the customs
liability will be placed upon him, regardless of any subjective requirement, on the
grounds of the objective construction. The most striking example of this is found in the
case ofViluckas Jonusds® This ruling typifies a case of stticustoms liability: the

driver, who was not the substantive infringer, was regarded as the maimgenfrin
(through a formal reading) and thus put in the position where he could not prove that
Ahe could not have knowno. yirgnhe subjettivé i o n
requirements seems to also increasingly affect the subjective construction ofisusto
debt liability. Thus, the role of the mental element has been progressively diminished
with the result that objective culpable conducts are foundo{gethe derivation of

l iability from the main personosiabiity ol at
have arisen. This is reflected, primarily, though not exclusively, in the arguments put

forward in the settled cadaw about removal from custas supervision.

The ECJ rejected the extinctidhof customs debt according to the previous Atrticle
206in respect of goods destroyed or irretrievably lost as a result of their actual nature,
unforeseeable circumstances or force majeure. This case relattdaf jewellery
placed under customs warelsing arrangements that were stolen in an armed robbery

with hostagetaking. The question at issue was whether the robbery of goods held under

123 v/jluckase Jonusas,-£238/02 and €46/02
124G.273/12 - Harry Winston
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customs warehousing arrangements could be regarded as an irretrievable loss of the
goods and thus a casefofce majeure with the consequence that in this situation n
customs debt on importation would be incurred. In fact, the Court followed a stringent
interpretation, answering in the negative. The conclusion was mainly based on a literal
interpretation, namelyhat article 206 is applicable only to situations in aevhia
customs debt is liable to be incurred pursuant to Articles 202 and 204(1)(a) of that
regulation. In assessirtige incurrence of a customs debt in such circumstances, the
Court pointed out that was justified by the presumption that goods enter tlrefiean
economic network when removed from the customs warehouse without having been
cleared through customs. As a result of this reasoning, the only factor that seems
relevant to the incurrence of ¢ams liability is the objective one, justified on the
grounds of potential entry of goods in the European network. Considering the
circumstances, the victim should have employed measures to prevent the hostage
event. However, the paradox is that, logicatlg was made liable for the customs debt.
This impliesthat the conduct reasonably to be expected would avoid any potential
risks. The standard of reasonableness is so high as to demand that the economic
operator could avoid armed robbery with hosttdéng. Because of this, this

judgment has been stronglsitcized.

l ndeed, the exact scope of the fAdefence
existent. The victim is not even in the position of having to prove force majeure.
However, force majeer is not interpreted as covering armed robbery becduse
triggers customs debt liability under removal from customs supervision. As a result, in
case of removal from customs supervision, the victim can never be exonerated by

proving certain unexpectabl@@umstances such as an armed robbery.

Consequently hte imposition of the customs debt might be conceptualized on the basis
of a sort of strict customs liability: even if an armed robbery with hogtlgeg was

not reasonably foreseeable, customs debility can still be attributed tthe person
requiredto fulfil the obligations arising from temporary storage of the goods or from

the use of the customs procedure under which those goods are placed, notwithstanding
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a robbery impeding the fulfilment tfe duty to control the goods. Clearly, the rationale
behind this conclusion is quite utilitarian: the real offender cannot be caught and this
seems a plausible and sufficient justification to apprehend someone who can be easily

targeted.

Finally, somethig must be said about the relationship between thergdigun of the
customs debt liability and the role of customs debtor. It is apparent from théaease

that emphasis is squarely on the incurrence of customs debt, from an objective point of
view. In atempting to delineate the theoretical basis for attmiguthe customs debt
liability, using the traditional criteria to assign the tax liability, and consequently
developing an argument capable of searching out the ¥exoscharge customs
debtors accoiidg to their ability to pay2® seems to be utopic. Notthstanding, it has

long been recognized that the abititypay principle is the fundamental principlé

which justifies the tax burden, according to objective and subjective requirements, yet

it is not formally recognized at the European let¥&lHowever, he tax literature has

1250n te theoretical conepts underlying nexus for taxpayers in direct and indirect taxation, see: l7&7Blichael
LangPeter MelzEleonor Kristofferssolhomas EckerValue Added Tax and Direct Taxation: Similarities and
Differences|BFD, 2009, p. 5/76. The authors refr to the nexus to legal taxpayers in both direct and indirect taxation
as both having the goal of charging individuals according to their ability to pay both distributing the tax revenue among
several jurisdictions
126 C, Bardini, "The Ality to Pay in tle European MarketAn Impossible Sudoku for the EQdtertax, Volume 38, Issue
I, 2010, Kluwer Law International BMfansvanistendael'Ability to Pay in Euroga Community Law2014)23 EC Tax
Review Volume 23 (2014), Issue 3, pp. 6234 1.+ dz] S@A aGof | O1 2 7F0 do/pRyPNd@EipleintieA y 3 2
montenegro tax systera constitutional court case practice and legislativdlJLINE | OK € T iji®G. Stavenik S a 2 ;
GOELX 2NAY 3 (KS Cdzli dINECEXReVi@dA 2 i ® @Bt Laadlzg MdzBRBRDIBPBRT !
Concept of Direct Tax Restriction on Free Movement Rights, the Principles of Equalifpilty to Pay, and th
LY GSNRGLE GS In@rtag \doluhe 39, lissiza 5i 20093 Kluwer Law International BV.
27) OO02NRAY 3 (02 L.C5Q8 RSTAYAUGAZYY tNAYOALX S 2F Gl E SOz2y
G I E LI & S NXhauld detletFhiS ecmmic capacity to bear that burden relative to other taxpayémsomeis
GNI RAGA2y L ff& O2yaiRSNBR (i 2ytdply Howedr, dtédtive meaSured oizdtBnor@icF | L
position, such as consumption and net worth, may also be used for these purposes. The principle is used, inter alia, as
an argument for progressive tax rates, for the imposition of taxes on capitalbamariousallowancesuch as age and
disability allowances. Although it may appear inconsistent with biteefit principle the two may arguably be
reconciled.
2hy GKAA LERAYIX aSSY W2l OKA Y Penyifks ¢f Ba®:Kanctian, KatusinEiNpastpY ! ¢
EU Tax LaylBFD, OnlinBooks (Last Reviewed: 1 A@@14) Significantly, the author contends that¢ KS ¢ NBIF G A S
the European Union contain only a few {specific provisions, and none of them make any explicit reference to the
concept ofability to pay Nor is this princig enshrined in the EU CharwgfrFundamental Rights, which forms an integral
part of primary Union law. It has also never been invoked by the Court of Justice of the European Union (ECJ) as an
unwritten general principle of Union law. One might thereforenaler how the abilityto-pay pinciple could have any
constitutional status under Union law. However, the experience of several EU Member States, and the jurisprudence of
the German constitutional court in particular, show that it is not necessary falliy-to-pay principle to bexpressly
mentioned in a constitutional text in order for it to attain constitutional relevance. To the extent that the abifpy

65


http://www.kluwerlawonline.com.ezproxy.unibo.it/document.php?id=ECTA2014013
http://www.kluwerlawonline.com.ezproxy.unibo.it/document.php?id=ECTA2014013
https://online.ibfd.org/linkresolver/static/itg_income?WT.z_nav=crosslinks
https://online.ibfd.org/linkresolver/static/itg_allowances?WT.z_nav=crosslinks
https://online.ibfd.org/linkresolver/static/itg_benefit_principle?WT.z_nav=crosslinks

addressed the subjective nexus in the indirect taxation by centering the discussion on
whether the VAT design is consistent with the ability to pay. The major argument
regards théax consumption as revealing the ability to pay tatedds with the minor
one, which considers that creatind®idadoc
Despite the ongoing debate between the two main arguments on determining
specifically the idicator of ability to pay, it is possible to perceiveubjective nexus

through which the tax liability is charged on the individual related.

Therefore, efforts should be made to develop an argument to interpret the customs debt
liability in the lightofmi ni mum fAsubj ectiveo r daxlegalr e me
frame of reference. If it is true that the customs law is the first stage towards

convergenced processes and wuniform appl

design seems to diverg@nificantly from standardized models of tax liability

If the jural relationship of the potential customs debtors cannot be ascertained on the
basis of a subjective, personal link between the incurrence of a customs debt and the
customs debtor, how came establish limits on imputing customs debt liabilifys

is the rationale behind the solid argument which considers the ability to pay principle
as the relevant di mension of tax equal
governmental taxing poweesd not a rule of prudence for legislators in the desig

tax s¥°st emo.

principle can be derived from fundamental rights and general principles of Union lalgiaspecial manifestation or
corollary in the field of taxation (or at least regarding certain taxes), it would seem only logical that thetakpkty
standard partakes in the constitutional status of those constitutional rights and principles. Arsievielopment can
indeed be dserved regarding the principle of neutrality in the ambit of indirect taxes on consumption expenditure: The
9/ W KIa O2yaraiaSyidte NBFSNNBR (2 GKS ySdziNIf A ddlar LINX y O
context and applied it & such when assessing harmonized national VAT and excise tax legislation as to their
compatibility with Union law (although the Court has so dainconsistently¢ denied that it has any constitutional
implications vissvistKk S | yA 2y f SIA &t (2 NIDE
129Gee[ ® / SNA2YA YR t® | SNNBEN}I > 6¢KS bSEdza T2 N MaleE LI & SN
Added Tax and Direct Taxation: Similarities and DifferehB&®, Online Books (Last Reviewed: 1 June 2009).
130 gee: A X | i dzAOBuBDpeadn Tax legarder based on Ability to pdy IAtgfnational tax law Alphen aan den
Rijn, 201¥ & ¢2 adzYYlI NAT S5 GFE SldAade &ALISOAFASR Fa GlFEFGAZR
denominator of European tax law whichust form the constitutional o of an European legal tax order. As the
constitutional framework of European law is predominantly enshrined in the EC and Eu treaties, tnheir application in
the field of crossorder taxation will have to realize thisasials NI Ay 3 LI2AY (i dé t d HpT
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Concern is widespread that customs debt liability might be interpreted without a
framework of tax principles due to its peculiarities, coupled with its underlying task of
collectingEuropean financial resources. In fact, it embodiegoaith model of liability

which echoes the subjective elements test for other types of liability, such as criminal
or administrative. There may be grounds for this concern since hybrid models are likely

to escape the purview of general principles.

On the ontrary, theoretically speaking, it is the very nature of criminal and also
administrativepenaicivil responsibility to be persondt according to the soalled

fault or subjective or culpability req@ments, due to their reliance on the commission
of criminal offences and administrative irregularities. Conversely, tax and customs debt
liability are forms of liability deriving from a chargeable event, deemed to be taxable
in accordance with rules la@bwn in a State, realized by a certain person. Howéver,

Is clear that they might arise from infractions that have potential or substantial effects
of he chargeable everiRegardless of the extent and degree of participation, in several
cases, their rolas a material presence is sufficient to trigger diglity of participants.

Of course, one might conceptualise different gradations of the subjective element:
customs liability starts with those persons who are at the level of execution and it is
imputed to persons, regardless of the intent or at leasiifjggence. At the next level,

the liability might attributed to a variety of individuals, regardless of their duties or
their status, as long as they knew or they should have known. However, ors ohtte
application, the parewedrers rceewplrd sheanvt ee dk
vulnerable to generous interpretations. The casélafy Winstort®? is the best
example of a person the authorities know to be not only innocent but a victim of
hostaye-taking and robbery, being easily targeted to paytlsoms debt incurred for

a misconduct known to be committed by another. Intuitively, the allocation of customs
debt liability exclusively relies on the objective criterion, represented by the bkelih

of goods entering in the economic circuit. Not omdythere no link between the

131p 47Peter CullenEnlarging the fight against Fraud in the Kajn, 2004.
132G273/12- Harry Winston
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chargeable event and the substantive importer but the liability that the party bears for
the misconduct of another person is not even based on some sort of relationship
between the two partiesn other words, the interplay pfinciples and values at stakes

Is rather obvious it swings the balance in favour of European financial interests.
Undoubtedly, the furtherance of substantial European interests is of crucial
significance but the issue of the limits exceeding a propaati and legitimate

imposition of customs duties resurfaces.

The preceding discussion reveals that this approach however comes to weakening the

subjective element such as the attitude towardstibegeable event or the offence.

A further instance in whichomplex legal issues relating to the compromise between
the effectiveness of European rules and the principle of legal certainty is worth
mentioning. An attempt to @laltlyengabwha
form of a strict liability wa raised inPascoal v Fazenda Publidd® The ECJ stated

that the imposition of liability on an importer acting in good faith, where the exporter
has made a fraudulent application of an EUR 1 certificate, is not contrary to #ralgen
principles of EU lawThis judgment not only clarified the allocation of responsibilities
between importing and exporting states in relation to the origin of goods. The
preliminary ruling derives from an attempt to cap the liability of the importdrinvi

the methods of admirtisitive cooperation in order to issue the EUR 1 certificates
attesting that the goods have been produced, manufactured or processed in a particulat
country to obtain exemption from customs duties. The procedure to obtain thé& EUR
certificate involves theexporter and the customs authorities of the country of
exportation; it is regulated by the artisldich requires that the exporter must submit

the request and any appropriate supporting document proving that the goods to be
expated are such as to qualifgr the issue of the EUR 1 certificate. Some of the
central legal questions arising in this case relate to the allocation of the payment of

customs duties if the importer, acting in good faith, has declared the imported goods

133 G97/95 Pascoal & Filhos Ld. a v Fazenda Publica
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onthe ground of an EUR 1 ddrcate, which subsequently proved to have been based

on the false information supplied by the exporter.

The applicant claimed that the exporter was liable for the customs debt by reason of
his fraudulent application for an EURcertificate and that, the importer were to pay

that debt, he would, to his own financial detriment, be paying the debt of a third party,
which would be contrary to the principles of justice, prohibition of enrichment at the
expense of others, propmmality, legal certainty @d good faith. Still, the importer
assumes a responsibility which goes not only beyond his obligation but also the duty
of diligence. He might be held as a customs debtor whether or not his failure to produce
it was due to his fat. Here, the liability des not depend on proof of negligence or

intent but is based instead on his role as an importer.

In considering the abovementioned principles, the Court reasoned that the terms of the
contract will determine the extent of respitaigies and will be constied to impose a
lesser or greater liability by a limitation of liability clause. So although the importer
was not himself negligent, he was held liable for the customs debt. Hence, the
concurrent liability, attributed regardlestany degree of negligeacclearly benefits

the exporteibreaker of the customs rule.

This case neatly illustrates the priority given to the interests of the European Union
over the protection of expectations. Generally, the principle of legal cgremdtthe
principle of the protection of legitimate expectations are conceived as both sub
concepts of the rule of laundeed, the ECJ has consistently identified the principle of

legal certainty as a fundamental principle of EU law which requiresthat:

- rules should be clear amqfecise and aim to ensure that situations and legal

relationships governed by Community law remain foreseeable

134 See: €169/80 Administration des douanes v Société anonyme Gondfa@es and Société anonyme Garan€ni
143/93 Gebroeders van Es Douane Agenten BV v Inspecteur der Invoerrechten en AcEiipéds Belgium v
CommissionG-158/06 Stichting ROMrojecten. v. Staatssecretaris van Economische Z&k2nl/08 Plantanol GnbH
& Co. KG. v. Hauptzollamt Darmdta G308/06 The Queen, on the application of International Association of
Independent Tanker Owners (Intertanko) and Others v Secretary of State for Transport
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- individuals must be able to ascertain unequivocally what their rights and
obligations are and take steps accorbjingn other words, the rael of law is
typically construed to require that the law contains an exhaustive description of

the conduct proscribed.

Considering the circumstances under which the importer is consider liable, regardless
of any omissions, withi@n administrative cooperah system, it is evident that the

rule of law has been eroded in favour of the customs debt recovery. This interpretation,
which seems to be in contrast with the existence of a justifiable reffaadsing from

a cooperation stem which can give rise tprotected legitimate expectatiohs,
inevitably leads to a form of liability based orcalpa in re ipsasince the economic
operation becomes liable to the additional customs payment, irrespective of any

negligence, for the misooluct of a business partnéf

This judgment offered a good opportunity for the Court to elucidate and determine the
extent of the customs debt liability in the light of the abovementioned principles, which
still remained uncertain. Unfortunately, all gnos put forward by the apphant were

dismissed.

In summary, the cases above are indicative of an existing pattern in European customs
law. They illustrate one of the fundamental aspect of customs debt lidbithg
existence of forms of strict customsbt liabilities. This seesto be the fiscal response
within customs | aw, shifting from the
to focus on Awho is required to payo.
expanded t owarldisa bbiolr imtscamfidndesmftother iodivadnals

who benefit from irregular introductions, all the subjective criteria are most likely

depleted.

135 Case 1176/01 Ferriere Nord Spa v Commission (2004)|EER1
136 Case 1283/02 EnBw, para®
137 See on this point: G. Grasso and R. Sicufetiaun rilancio del progetto europeo. Esigenze di tutela degli interessi
comunitari e nuove strategie di integrazione pen&e08, p.144
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4.1 Who are the persons who knew or should have known? The know or should

have known test and other foms of third-party liability

I n the previous section, special emphas
on different agents which might be properly responsible for the payment of customs
debt, regardless of some effective amthstantial relationship with the importatiof

goods. The ECJ has stretched the meaning of these provisions through a teleological
interpretation in order to safeguard EU goals. The extent of the customs debt liabiliy
has been freely manipulated duetioda par amet er of t hewniok ne\
test. Against this background, one might respond to the question of what is the meaning
to be attributed to fiknew or should hayv
represent ed by stohneo .i rTehaes o neaabsl oen apb&lhieh, a g e r
even if adopted both by civil and common law States with very few different features,
serves the generdeterrence goals within criminal and administrative liabilities. It
represents a paramel€rto individualize the liability for negligence arndcludes the
substantial risk he/she was aware of and the risk he/she should have been aware of on
the basis of the characteristics of the agent. In other words, the customs debt liability
rulesoutsourcethe chssic subjective standards from the domainsther liabilities.

The selection of such a standard may be criticised because it leaves a vague and abstrac

line that is not easy to handle.

This standard of liability has not been adopted by the ECJ feovasdaw and applied
to the customs systent is in fact already codified by the customs law. However, the
customs legislation does not specify how to determine when thesigertibe aware
that he is acting wrongly. Hence, it is necessary to wortesyaically through its

interpretations toifd an answer to this.

138 parallels between custontaw and criminal law can be drawn leeiSee: P. Robinson, M. Cahill, Criminal Law, p.248.
Although in the criminal context, the author describesthe®sb f f SR G LY RAGARdzZ t AT SR 202501
standard represented by the reasonable persehich individualized to include thiactsknown to the actor and the
FOG2Nna aAilddzZ GA2yé o
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Fi xing the meaning of fAaware or shoul d
identifying the agent debtor for the customs duty, whether through direct or indirect
involvement. Whilghe awareness is a issue inherent to thefpmterpretations in the
domains of fishould reasonably have been
of the customs debt Iliability. What doe
encompass? Wha the reasonable duty of care expectedlfgproving the negligence

in that regard?

The first time the Court had to confront the precise limits of the subjective requirement
of customs debt liability was iBpedition Ulustran$®® The Austrian nationalaurt,
Verwaltungsgerichtshpteferred a gqusion to the ECJ on whethArticle 202(3) of

the Customs Code allowed a Member State to widen the meaning of customs debtor to
the employer, on the basis of Paragraph 79(2) of the Zd{fR as a calebtor of an
empl oyeebds cust oms dhasbacted umawilly with lhegard toe mp
customs obligations in the condmntolgisof t
behind the formulation of the European customs debt liability, which was intended to
widen and expand the use of a customs ligiiib the employer, the Court recognised

a summa divisioof customs debtors under which different rules regarding the
verification of the subjective element apply. The Court rejected the compatibility of a
sortof A vi car “Yon misconduatd biginployegsowithin the scope of their
empl oy ment by holding that under Europ
person was aware of or should reasonably have been aware that such introduction was
unl awfsuol be cohdacted by narrowly assessingpbsition of the economic
operator. This has an important implicatibrthe employer was able to exonerate
himself by showing that he was not aware of the misconduct and he could not have

been aware.

139G414/02
o9 FSy AF GKS GSNY OAOFNR2dza fAFOoAfAGE A& dzASR Ay (KS
supervisory party bears for trectionable conduct of a subordinate associate based on the relationship between two
LI NIASaé¢x | OO2NRAy3 (G2 .t101Qa g RAOGAZ2YI NEBO®
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Here, the Cart dwelled on the specific position assumetthin the unlawful
introduction, which is relevant to determine whether the subjective condition must be
evaluated. According to the thricotomy provided by the customs rules, the first indent
of Article 202(3)of t he Cust oms Cod do perbofms thesacttiab t |
operations of the unlawful introduction of goods, without specifying whether that
means a physical person, such as an employee or an employer of an undertaking, or a
legal person, such akea company responsible for the unlawful agaction of the

goods. By its action, the person becomes the main responsible party without any

possibility to be exonerated, by proving, for instance, the diligence.

Unlike the person qualified as the main @sgible party for the unlawful introduction,

the condition that those persons who peé
or should reasonably have been aware th
the second indent of Article 202(3)refe i ng t o &éper sonsréheri n t
specifying whether that means physical
unlawful introduction of the goods. However, the participation here is not intended as
an active and aware contributiobut implies a softer and lower standard of
participation, well described in the co
i ntroductiono. The 1 mposition of t he ¢
subjective assessment which are such axttude, in certain cases, treatment as a
debtor.

Finally, the third indent of Article 202(3) of the Customs Code also envisages treating
as O0debtorsdé persons but again without
persons who, after the unlawfultioduction of the goods, that is to say aftee
operation which has given rise to the customs debt, acquired or held the goods and who
were aware or should reasonably have been aware at the time of acquiring or receiving
the goods that they had been aatuced unlawfully. The extension of the meanof
0debtord is therefore in that case, as

Article 202(3), subordinate to a subjective condition.
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Here the Court stated that imposing an irrebutable presumputiofault and a
consequent assumption o#éhility on the employer would be not compatible with
European law. Outwardly, this position seems to recognize that customs debt liability
falls within the terms of the subjective condition, dictated by the ptiopality
principle. But a different compiee pi ct ur e emer ges blaw engq

which confirms the existence of strict customs liability.

Another important ECJ judgmefit that adopts an interpretation which expands the
customs liabiltythra gh t he i1 ndi cat or fokfn etwh eo rfi psahrotui
knowno test was on one German citizen w
eBay where he ran two online shops. He worked as an intermediary in the conclusion
of the contracts of salef those goods, collected the sale price ammdsmitted the
purchasersdé6 names and addresses to the
setting of prices and the procuring of the goods. The supplier delivered the goods
directly to the purchasersabed in Germany by post, without their pregaéon to
customs authority and without import duties being levied, apparently owing to

inaccurate declarations by the supplier as to the contents and value of the goods.

The Court, in line with the Advocate Genal at point 39, rendered the intermediafy

Ebay the person who had participated, by emphasizing that the legislature did not
specify that the persons covered by the second indent of Article 202(3) were solely
those who directly contributed to the unfaWintroduction but also those involved in

acts related to the introduction. It emerges an interpretation through which it is

sufficient be involved in acts roughly linked to the unlawful introduction.

As a resul t, since thepatedoepts obtiAipees
has consued the content to require that it is sufficient to be in the domains of the
prohibited conduct. Any person engaging in some acts loosely related to the
misconduct can become the customs debtor. This type winutg suffices; there is

no requirement foa minimum level of aid or assistance. This extension is not without

141 Case @54/100liver JestevsHauptzollamt Aachen
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controversy and triggers some concerns
Next, considering the @knesyacoordingstd theu | d
interpretation ofthe EJ, t hat the dictum I mplies tF

have knowno.

On the one hand, this rigorous application is surely a source of motivation for European
operators to comply with the customs regulatio the regular introduction of goods

in the European market. This answer, however, threatens to extend the net of customs
debt liability too broadly, no matter how remote the connection is between the
conductsOn the other hand, it is sufficient undemarely instrumental and incidental

role within an import transaction to assume the customs debt liability, supported by a
presumedale ncompassing competence of the tr
of all the steps which could reasonably be expeofenim to ensure that the goods
concerned wuld not be unlawfully introduced, in particular whether he informed the
supplier of i ts obl i gat i onrlhiststemsdiern bra r e
interpretation of the subjective condition, referred to as a reasonably circumspect and
diligent trader This is rather abstract and so might result in a vague and general
concept, when applied to all the persons involved in acts meeddyed to the
introduction. The customs law provides no basis for distinguishing between the
conduct of differentpartipia nt s ot her than through t he
standard. By measuring the standard of conduct, for the use of this foecmt@mic
operators might easily become customs debtors when performing certain economic
activities. Two differently situad economic operataisone who truly participated to

the unlawful introduction and one who performed acts remotely close t steatd

on an equal footing. The corollary of this approach has been an expansive reading when
adjudicating on customs debt liabyl However, this extension of liability beyond the
person effectively responsible, by an interpretation enlarging the scope otfhboth
participation and the the subjective standards, makes it very difficult for economic
operators to be effectivelyistlee d by cul pable i ndividual

and so avoid liability when carrying out certain types of transactions.
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4.2 Remarkable aspects

Al t hough the | imb of Article 79 echoes
law developed arad this concept does not offer precise and objective criteria to ring
fence prospective customs debtors. The greater hurdle for national authorities is
interpret authentic European legal notions, whose content is deemed to be autonomous
and unattachestdomestic interpretations. Still, the kind and degree of negligence to
be applied in determining customs liability might be different. Despite thdatemu

setting up the harmonization of customs, the uniform interpretation and the autonomy

of the EU lgal system are not always guaranteed.

Furthermore, the extension of customs debt liability beyond the person contravening
customs rules to include arperson, not only those knowingly involved, presents
several difficulties since it has greatly widenedembial customs debtors. In essence
all those who have made a fAmaterial 0 co
are held liable. There is ndistinction in terms of their degree of participation
awareness: the taxable person is evaluated isghee way as a person who aids the
authors of the misconduct and becomes their accomplice. This makes it very difficult
for certain economic operators #void customs liability especially because the
standard for the measurement of negligent conduct is fugtraders as they are

expected to have higher skills and knowledge than those they actually hold.

These decisions are a further sign of the relesaf deterrence for poliesnaking in
customs lawCases such asarry Winstod*2turn on an acceptanceathdeterrence of
customs wrongdoing is an important aim for customs law. The degree of care expected

has been pitched at such a high level as to antoumform of strict liability.

In regulating customs debt liability, European customs law providediratioa of

customs debtor which is not confined to the person realizing the chargeableevent.

142G273/12- Harry Winston
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sum, economic operators who engage in all forms otoows procedures are
susceptible to become customs debtors. This extension of liability has been designed
to avoid recovery problems, with the burden largely shifted to economic opefdters.

path taken by the ECJ might be summed up as follows. The @mals tdfollow a
composite and not always homogeneous methodological approach to answer the
guestion ofwhether an individual must be regarded as a customs debtor. First of all,
the rules of customs debt liability must be interpreted in light of the @#lerced on
customs duties as European financial resources. As a result, the customs debt liability
isfar removed from what we might theoriz
tax capacity. Texturally, the customs debt liability is not framediwitthat might be
called the tax <capacityos perspective
multiplying and expansive effect to ensure the collection of customs duties. In this
context, the Court has galvanized an interpretation of the customs ddiiy Irabes

in accordance with the rationale behind them, aimed to to provide for a broad definition
of the persons capable of being regarded as debtors of the customs debt, in cases o
unlawful introduction of goods subject to import dutiésFurthermore and this
represents a controversial point, t he
intention*** to lay down comprehensively the conditions for determining who the
debtors of the customs debt are. However, the content of the subjective conddsn ten
to be a l|liable and volatile since the 0
dilatory termthat leaves broad margins of discretion to courts to actually construe its
meaning. It seems to depend on the parameter of reasonableness. In fact, this
reasonabless has to be evaluated by the domestic courts but it is presumably easy to
believe that the grson could be aware of certain circumstances every time he/she has
minimum competences in the sector. And yet, its assessment is substantivey&eft to
external scrutiny of Member States. The fear is that parameters stemming from

administrative or crinmal liability might have an excessive impact in terms of customs

143 (Case @14/02 Spedition Ulustrans, nget published in the ECR, paragré}$).
144 (Spedition Ulustrans, cited above, paragraph 39).
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debt liability and further blur the boundaries between legitimate andegirmate
customs debtorsHow to determine the customs debt liabiiity light of criteria
stemming from adminiséitive and criminal liability were largely illustrated with
examples. Additionally, the mandatory use of a Hpagty to guarantee the customs
debt surly constitutes an administrative measure for the recovery of customs duty but
not without undesiderableffects connected to the excessive burdens imposed within
this context. The upshot is that there must be some sense of proportion between the
relative mportance of the financial interest at stake and the expansion of the customs
debt liability alongsidelte mandatory guarantees. Otherwise, the risk is that this model
of tax liability becomes exclusively moulded by rAegal factors, such as financial

interests, rather than construed within the context of legal considerations.

Providing a minimum standawf liability leaves the implementation of the provisions

to the discretionary powers of the Member States. Providing further classification of
the requiements regarding the test should properly be considered in this context. In
this regard, objective pargeters to establish negligence in many sectors should be

provided.

42 1Third-party Il iability and fAknew or shou

Differences and similarities

Even though this formula i1Is deemedr to
shoul d h d%liability standard avas widely adopted in the context of VAT

fraudt*® until it became a fundamental parameter for the legitinafcseveral anti

145 This terminology is adopted, alluding more generally to the test employed in other legal contexts, such as in:
DS2NHS { KSNmS&aRRFgaA§EBKGE sAGK2dzi | 6+ NByS&daés hEF2NRZ
“ForadetAf SR Fylfeara 2F ! ConFapevmzadd altaidréd¥ e dewaziane BaD KIS (A XA ¢
2011 Logozzo, Malldiritto alla detrazione dell'iva tra principi comunitari e disposizioni intéyRassegna Tributarja
2001; A. Giovanardi_Le frodi IVA. Profili ricostruttivi. Vat frauds ideritify main aspect2015- G Giappichelli Editore
t @ / S\SintanadSlagia delle frodi IVA. L'indirizzo della recente giurisprudenza comusitgisa. int 2008 M.
Greggi Presupposto sogget®v S Ay SaAradaSyl | ySt aiail Cy¥dam, ROK MeRlali 4 dz
repressione penale delle frodi lva, Indagine ricostruttiva e prospettive di rifd@edam, Milano, 2011; dhdini,
Contributo allo studio del principio di proporzionalita ek & G S Y R Saf Raéi éditore, 201 DackHe(L]
Diniego di detrazione per consapevolezza nel contrasto alle frodiAlla luce dei principi di certezza del diritto e
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fraud measures. It is believed that, according to some authors, the credit and refund
mechamsm has double implications because it makes the VATesalff or ci ng i
sense that each trader has an incentive to ensure that their supgpherhemselves
properly paid output Vat, in order that themselves can then claim an appropriate
c r e #iNeverthless, it is likely to provide abuse opportunities resulting into evasion
and fraud. Parallels can be drawn with the approach adopted wifiirexforcement

since, on the basis of Article 205 VAT Directive, Member States may hold another
person jointlyand severally liable for payment of VAT. This liability is restricted to

the payment of the tax due and cannot extend to the assumption of shtiva

obligations!*®

Litigation that originates from anfraud measuré®’® provides an interesting example

of the precarious interplaf between the protection of financial interests and the
imperative principle of neutrality. Roughly speaking, the legaans to combat VAT
frauds are mainly grounded on two mechanisms on the basis of the VAT legislation:
the denal of the right to deduct (which still remains under debate), and domestic
measures providing joint liability for the payment of the VAT. In #d that follows,

we will grapple with the devel opment of

orshatl d have knowno test

Moreover, problematic issues have arisen in the implementation and application of

ant-fraud VAT measures. This entailedmang other things, striking a balance

proporzionalita Cedam, 2013;IR3 3 Fike délle dperazioni inesistenfiS t {£,MIDIF ke pat. trib, 2011, p. 275 ess;
Toma o I FNBRS OFNRAaAStft2 yStft QL% InDir. pr.ltiNJ2® 1, 4. 8BAMafdRdhi@Sular 4 F2 f (
prova della responsabilita del cessionario nelle frodg \im Corriere Tributario n. 20/2007T t & / Misle2 NB =
operative di pevenzione e contrasto alle fradiCorr. trih 20067 C & L&rdspoRsyhllita sodgettiva degli operatori
nelle frodi IVA Riv. giur. trip 2013 F. Cerionil.'onere di conoscenza del soggeptassivo nel sistema dell'lva europea
ei suoi limitisecondo la Corte di GiustizBoll. trib, 2013
WESSY LYy [/ NgF2NRI aiOKSIH f vaue Gdded tak dand ExEsBsDinensiang éf tad y (0 K |
design The Mirrless Review, p.313;TEaversagPrevention of evasion and avoidance arise in EU VAT Lawn: M.
Lang, D. Raponi et dECJIRecent developments in Value added tarde Verlag, 2014, p. 38
148 Fundamentals of EU VAT law, p. 431, Wolters Klu@etri, Emanuele; Trawa, EdoarddFraude a la TVA] Principe
général de dvit communautaire In: sous la direction de Charléne Adline HerblagnFraude a la TV2017
149 Maurizio Bernardo e Gianpaolo Sbaragli@atrasto alle frodi iva: misure alternative alla solidarie@ & Y L§25a GAFy
il Fisco3/2018.
1%0De Girolamod{ QS @2t dd A2y S RSttt IAdz2NREALINHZRSYT | O2Ydzy A& NR I A
inll Fiscon. 31/2007 G. Lishi, Tesi di dottorato unibo.
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between principles of legal certainty and proportionality and the maaetigal
consideration of preventing fraud. As is clear, the structure of VAT and customs
liability is similar and there is also much commonalityterms of formulas used.
Despite the common measures of expression, there are also differences between the
two, some of which flow from their different roles, others from differences in the
subject matter. Unsurprisingly, within customs, the Court eyiko apply the concept

of proportionality less intensively than in VAT calsev.

Although thereisno spdcii cat i on of the content of t
test, Optigefr! can be considered the seminal case in that it lays the foundations for
the subsequent evolution of the cd®& on the importance of the subjective condition

in order to refuse theenefit of rights to VAT deduction. The High Court of England

and Wales enquired, inter alia, whether certain transactions can be considered to be
economic activities under the meaning of the Sixth Directive if they are not fraudulent
but part of a chain cfupply in which another prior or subsequent transaction is vitiated

by such fraudMore specifically, the classification of these transaction$ asc o n 0 mi ¢
activitieso affects the entitlement of
VAT. The UK and Czech governments insisted on the fact that, under the common
system of VAT, and in the light of the First and Sixth Directives, the entthtof a

trader to credit for a payment in respect of VAT under a transaction had to be evaluated
consideringhe totality of transactions, including subsequent and prior transactions and
taking account the purposes of other participants in the chainiohwle trader has

no knowledge and/or means of knowledge. Naturally, this would lead to the result that
all transactions within a circular chain of supply the only purpose of which is to

perpetrate a fraud on the VAT system were wholly outside the sdofe &ixth

151, SalviniQperazioni inesistentie oA~ & OF NR& $Ifi A D2 f O NyBL NI THUENPcon@siolsiansdridcd Q
la sentenza Optigen (cause364/03 et a. del 2006) la quale afferma, esaminando per la prima volta una fattispecie di
"frode carosello" il principio secondo cui "il ¢lioi di un soggettopassivo ... di detrarre I''VA pagata a monte non é
pregiudicato dal fatto che, nella catena di cessioni in cui si inscrivono tali operazioni, senza che il medesimo soggetto
passivo lo sappia o lo possa sapere, un'altra operazione, peated successivaguella realizzata da quest'ultimo sia
inficiata da frode all'lVA".Pertanto il diritto di detrazione perde le sue caratteristiche di certezza "per dipendere
dall'evanescente concetto di conoscibilita della frode af@invanardilLe frali IVA Torino 201392)'.

80



Directive, regardless of the involvement of an innocent trader. By contrast, the ECJ
held that:

The right to deduct input value added tax of a taxable person who carries out such transactions cannot be affected
by the fact that in the chain aupply of which those transactions form part another prior or subsequent
transaction is vitiated by value asttitax fraud, without that taxable person knowing or having any means of
knowing.
This point is crucial for assessing the legitimacy of the refusal to deduct inputlAT.
ot her words, the Courtds opinion iha t ha
to be evaluated according to objective criteria, within the meaning of thé Six
Directive. This implies that it cannot be stated that transactions cannot be considered
to be economic activities within the meaning of the Sixth Directive because the

objective of related, subsequent or prior transactions is unlawful. However, here the

recognition of the <central position of
deducti on, i's subject to the Aknowl edg:e
the fraud.

Since this ruling, the discussion on ainiud VAT measures has evolved maike In
particular, in Federation of Technological Industrighe Court®? raised some
important objections to the mechanisms that, under Article 21(3) of the Sixth Directive
might be enacted by Member States, under which a person is to be jointly anadlyseve
liable to pay a sum in respect of VAT payable by another person made liable by one of
the provisions of Article 21(1) and (2).

This judgment has shown the difficulti@sherent in the implementation of it at a
national level but is also undoubtedlystep forward in terms of the boundaries of
legitimate domestic measures adopted by States.reference for the preliminary

ruling was raised in the course of an applmatfor judicial review in proceedings
between 53 traders in mobile telephones awdputer processing units and their trade
body, the Federation of Technologi cal I
side, the Commissioners of Customs & Exciseda t he Attorney (

Commi ssioner sodo) . The c awitth Canonandyelawroketlte t h e

152 G.384/04 Federation of Technological Industries and Others sulle misure nazionali antifrode
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provisions of sections 17 and 18 of the Finance Act 2003, which aimed to tackle the
fraudulent abuse of the system of VAT. Specifically, the Firafsict 2003 provides
for joint and several liability of traders in a supply chainere tax is unpaid on the
basis of a legal presumption through which a person shall be presumed to have
reasonable grounds for suspecting fraud matters to be as mentitheegrite payable
by him for the goods in questiavas less than the lowest pritteat might reasonably
be expected to be payable for them on the open marketastess than the price

payable on any previous supply of those goods.

Significantly, the balncing test is invoked by the judicial approach. Here, the Court
sought to establis that the institutional principles structure on which the European
legal order is based, in particular, the principles of legal certainty and proportionality,
must frame th legal framework of the Member States. The Court emphasized once
again that in adating the measures to cope with frauds and to preserve the rights of
the public exchequer as effectively as possible, on the basis of Article 21(3) of the Sixth
Directive, aframework with a proportiongdrudential orientation is a necessary
condition to @p the effects of disproportional measures going beyond their objectives

since the Member States have to be aware of their limitations.

It is important to be clear about tredationship between the principle of proportionality
and VAT liability because iserves as a fitting link between this section and the
customs liability. Even if the principle of proportionality is established as a general
principle of EU law, the schatshig®3has isolated three general broad types of cases
in which the principle is@plied: cases regarding discretionary policy choices, such as
social, political or economic ones; cases about infringements of a right recognized by

EU law; and cases invahg penalties that impose a financial burden.

In this case, the Court was willirtg balance the proportionality with the conflicting
measure based on expanding the VAT liability, as well as penalties (imposed as a result

of criminal or administrative liaility) are generally evaluated. This is a fundamental

153p, CraigeU administrative lapOxford. On the proportionality, see: p. 591
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point to assess a legitimas&retching of the forms of liability. The Court went on to
establish that:

In that regard, the national measures at issue in the main proceedings provide that a taxabithse than the

person who is liable can be made jointly and severally liag@y the VAT with the latter person if, at the time

of the supply to him, the former knew or had reasonable grounds to suspect that some or all of the VAT payable

in respetof that supply, or of any previous or subsequent supply of those goods, wauigajd. A person is

presumed to have reasonable grounds for suspecting that such is the case if the price payable by that person was
less than the lowest price that mighasenably be expected to be payable for those goods on the market, or was
less tharthe price payable on any previous supply of those goods. That presumption is rebuttable on proof that
the low price payable for the goods was attributable to circumstancesnected with failure to pay VAT.

According to the court, the combination of fledlowing guidelines is likely to ensure

proportionality without going beyond the goals.

The requirement of refutable legal presumption must be complemented by rejecting
ary formulation in such a way as to make it practically impossible or excessively
difficult for the taxable person to rebut them with evidence to the contrary. Most

i mportantly, the Court, following the /
his Opinian), concluded thauris et de iurepresumptions which result in a system of
strictl i abi lity overcome what i s necessary
This case provides an important example of the-folte approach to the legal
presumptionssystematizing the proportionality as the theoretical argument to contrast
the implications of a strict liabilityThis approach was soon reiterated in subsequent
cases and it represents the main criterion to legittimize the measures impacting on VAT
liability.

Proportionality became a key concajso inKittel'>4 signaling the cautiowspproach
of the ECJ in the context of VAT fraud. What is remarkable about this decision is how
the Court provides an interpretation which equalizes the position of theiants in

the fraud, regardless of their profit by the resale of the goods.

By contrast, it is incompatible with the rules governing the right to deduct under that
Directive, as noted in paragraphs 37 to 40 of the present judgment, to impose a penalty

in the form of refusing that right to a taxable person who did not know, and aatuld n

154 Joined cases-€39/04 and €40/04, Axel Kittel v Bglan State (@39/04) and Belgian State v Recolta Recycling
SPRL (@40/04).

83



have known, that the transaction concerned was connected with fraud committed by
the supplier, or that another transaction forming part of the chain of supply prior or
stbsequent to that transaction carried out by the taxable person was vitiated by VAT
fraud®°. This position is bound to invite the argument that tax liability is imposed as a
form of penalty. The position of the Court is also peremptor in stating, like aapant
that the establishment of a system of strict liability would go beyond whatessary

to preserve the p¥blic exchequerodos rig

In Mahagebef?’, the Court, while asserting that the right to deduct is an integral part
of the VAT scheme and in prirq@e may not be limited, mantains that the refusal can
be justified if the tax authority proves the objective evidence which leads to the
conclusion thathe taxable person knew, or ought to have known, that the transaction
relied on as a basis for the righ deduct was connected with fraud committed by the

supplier or by another trader acting earlier in the chain of supply.

It should be acknowledgebat in subsequent cases concerned with fraudulent evasion
of VAT, the ECJ did not generally review thenitiwas much intensity as the ECJ did
in VAT cases when deciding about customs. The possible explanation for this is

predominantly connected to the raiecustoms duties.
As a result, a number of conclusions follow from the dase

- As stated in the $wlarship!®® from the decisions concerning third party
liability for fraud, the development of the principle of thpdrty liability might
be inferred: the genesis of the (sjpvinciple of third party liability for fraud can
be traced back tOptigen Fulcrum and Bad'®? Kittel and Recolta RecycliAtf,

155 See, to that effectDptigen and Othetrsparagraphs 52 and 55, akttel and Recolta Recyclinggragraphs 45, 46
and 60.

156 p,48 @0/11 Mahageben e-T42/11 Sentenza sul ditit detrazione e sict liability

157 G.80/11 - Mahagében and David

158 R.De La FeriandR.Foy,dtalmoda: the birth of the principle of thirgarty liability for VAT fraud British Tax
Review 2016 (3). pp. 27#280.

159 Optigen Ltd (€354/03), Fulcrum Elemtnics Ltd (€355/03), Bond House Systems Ltd4@&4/03) v Commissioners
of Customs & Excise in Joined Cas854703, G355/03 and €184/03

160 Joined cases-€39/04 and €40/04, Axel Kittel v Belgian State489/04) and Belgian State v Recolta Recycling
SPRL (240/04).
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and Italmoda®! which confirms the existence of a principle. However, to the
extent that this casleaw turns on an acceptance that deterrence of fraud is an
important aim, the Court strikes out the use of shattility. Within Vat, third-

party liability would be possible if there was evidence of bad faith, fault or
negligence. In contrast, in the context of customs, forms of authentic strict

liability exist.

- Within both fiscal regimes, the critical point tifis oriertation resides in the
element of the "knowleadgeability" of fraud in case of the VAT or the
misconduct in case of customs. In fact, as noted by the schol&shipilst
ascertaining knowledge of fraud will most likely be a proof issue, the esipre
AsHau have knowno has raised | egal Co
order for the Court to consider the
that the transaction concerned was not connected with fraud committed by the
supplier, or hat anothetransaction that formed part of the chain of supply prior

or subsequent to that transaction carried out by the taxable person was vitiated
by VAT fraud It follows that the commercial diligence that is required of the
economic operator cannog ladefined griori but is likely to be evaluated on the

basis of individual concrete cases.

4.3 The punitive role of customs duties

Deterrent tax policies are conceived as compliance strategies adopted bynaieEns
to encourage tax compliance. Masgecifically, there are crucial functions of tax

penalties that the legal and economic literature generally recodfizesating a more

161 Joined Cases-131/13, C163/13 and €164/13, Staatssecretaris van Financién contro Schoenimport «ltalmoda»
alFNAlFYy2 t NEBGAGA @2F S ¢dzNDdzpO2Y . + ¢dzZNDdzdO2Y az20AfS tK
162R. De LaFeriaand R.Eoy & L (i I £ YiB d® thevprinGipleSof thirlLJF NIi @ f A 0 Af British Ta¥ 2 NJ +! ¢
Review 2016 (3). pp. 27280.
183 Tytti vedi: Sulla funzione della per@a: Vassél Funzioni e insufficienze della pena, in Riv. it. dir. e proc. pen., 1961,
pp. 297, L.Eusebi édited), La funzione della pena: il commiato da Kant e da Hegel, GiMfténo, 1989 L. Euseha
LISyl Ay GONR&aAéd Lt NBOSyMokellignk, Blestid, A99@ica Tuizimmiklld) FalrydelA 2 y S |
reo: l'individwalizzazone della pena fra legalita ed equita, Milano, 2011, p. 17
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effective tax administration, encouragi
morale and strengthening and ewiog compliance. Therefore, the natural
consequence of the breach of law results in the imposition of civil, administrative and
criminal sanctions, even if this distinction has become more and more opagtieer
fundamental rol¥* of tax penalties is linkd to the definition of tax compliance.
Indeed, tax penalties not only foster tax compliance but they also distinguish compliant
conducts from nowwompliant conducts. From a purely deterrence perspective, the
sanctioning functiot¥®>can be reproduced by ialling different legal mechanisms. For
instance, a specific fiscal regime might be utilised @gsiastsanctionas a negative
reaction to potentially any violation of a certain standard of conduct with an

expectation.

Interestingly, taxes or fiscal mechamis might have a punitive natut®.This occurs
where, for instance, the tax is imposed on a person due to the infringement of a rule
but the chargeable event is not realized by the taxpayer. From a legal perspective,
establishing the punitive charactendt merely a juridical qualifier because it will alter

the principles to apply. Instead, if the tax turns out to be punitive, this threatens-to over
sanction the same irregularity, thus requiring a legal assessment in terms of the

proportionality principleout also legal certainty.

In particular, theoretical concerns arise from the tax/customs architecture when several

sanction mechanisms coexist to assert the standards of conduct.

164 M. Doran Tax Penalties and Tax Compligrz@09.
By ®. adZ RENFOGARKEH O2y BEapealv DNdalfof LywRaNdYEZGhAni2snarch 2016.
166 On the punitive nature of customs duties, see: Hans OK I St 2 2t FF3aFy3 YR YSNRAGAY
/ dza G 2 Y aWVorldICéstoils JournaVolume 10, nr. 1See generally: F. Mazauva,le pene nascoste: Topografia
delle sanzioni punitive e modulazione dello statuto garantiséd 7, p. 158; L. Del Federite,sanzioni amministrative
nel diritto tributario, Giuffré, Milano,1993L. Del Federicéi L y i NB Rdzl A 2 y S sdnfiohilamnNdistFagvBllY | R ¢
tributarie: i principi sostanziali del D.L.vo .472/1997, in Rivista diritto tributario 199%;Il40 5 St  CS&rRIGNA O2 =
improprie ed imposizione tributaréain AA.VV, Diritto tributario e Corte costituzionaledit. byL. Rrrone e C. Berliri,
Napoli 2006, 51%32;L. Del Federic@l_a tipologia delle sanzioni amministrative tributarien Corr. trib, 2002, 820; L.
del Federicode sanzioni improprie nel sistema tributajidn Riv. dir. trib, volume XXIV, Giugno 2014pf. 693709,
C.Fava Sanzioni tributarie e persone giuridiche tra modelli penalistici e specificita di settore, Milano: Giuffre, 2006
Rastello Sanzioni tributarie (Contributo alla teoria generaleNoviss. Dig. It
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However, penalties are adopted for a natural purpose, the repressiamoésthigainst

the law. Conversely, taxes are collectece imperiiand are considered a source for
financing the secalledres publicarevenue and function as a measure that reddresses
inequalities. In structuring a penalties system, States can adogbeargrimeasures
with an afflictive (or punitive) function, a reparatory function or a general or special
preventive function. When ftal regimes are designed to fulfil the purposes of
penalties, there is not only a coexistence of punitive measures hlieeation of the
legal framework. For instance, at the European levélaimoda'®’a the Court denied

the nature of a penalf or a ainction to the refusal of the benefit of rights (such as
deduction) stemming from the common system of VAT within the imgaof Article 7

of the European Convention on Human Ridghtsor Article 49 of the Charter of
Fundamental Rights of the European Unisimce refusal is seen as the consequence
of a failure to satisfy the conditions required in that respect by the relern@amnsions

of the Sixth Directive).

Reconstructing the customs debt liability as having a monolithic nature would not help
to explainthe actual role of the customs duties. Customs duties might be used as
puntive measures agai resta to findneial stabitity. dhisc o n
leads to some pertinent implications for the overlapping of deterrent measures,
highlighting the meger of two spheres, the punitive and the fiscal one. It is the very
purpose of a punitive sanction to deter future crimed protect the rights of law
abiding citizens.That is why we should be reluctant to establish different punitive

responses whose fefts are indistinguishable from genuine punishménhthese

167 Joined Cases131/13, G163/13 and €164/13, Staatssecretaris van Financién contro Schoenimport «ltalmoda»

alFNAlFYy2 t NEBGAGA @2F S ¢dzNDdzdO2Y . + ¢dzZNDdzdO2Y a20AfS tK

168/, Ficarj Indetraibilita dell'imposta ed operazioni oggettivamente inesigittra dimostrazione della fattispecie e

sanzione «impropria» in capo all'intestatario, pp. Z2&2.

169 European Convention for the Protection of Human Rights and Fundamental Freedord,isiome on

4 November 1950

7 SSY [ @ 5 S ChapefR Sdddmidhalizatloy of fiax Law by Administrative Penalties on5Taxi A Sa ¢ Ay

Surcharges and Penalties in Tax L#BFD 2015:a CAy Fffte&xX 2yS 2F (G(KS Y2ad AydSt

phenomenon of situations in which taxpayers who shirk certain dwiressubject to the negative consequences, in

addition to (or as an alternative to) administrative and, sometimes, criminal tax penalties. Scholars define these further

negative consequencésd A Y RANBOGI GKARRSY¢ 2NJ FG@LIAOIE aryOiAiazyao
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concerns must be addressed in principle. Consequently, aeeb@&sed duties must
be replaced by penalties because they are not designed to address/target the violatior
of the customs system. iBhcalls for a framework that must be directed toward

preventing the cumulative usage of deterrent mechanisms.

4.3.1 The incurrence of customs debt, regardless of the effective introduction of

goods: The controversial case of removal from customs supervision

As mentioned earlier, there is a category of customs liability which has been highly
debated, n a melcuys tiornesmosvuaple rfvriosi ono. Thi s
the Code on this point iss rather vague. Therefore, the development dhwasas
gradually filled this voidIn fact, Article 203 of the previous Customs Code simply

required removal from customspmuvision for customs liability to arise.

As anticipated before, this category which can trigger the incurrence of customs debt
covers different situations i nc atteergnosr ice
share one common feature: goods have be@oved, even temporarily, from customs

supervision.

In fact, the elements needed to bring about to arise removal from customs supervision
have been promptly reconstructed by the jurisprudence of the Court, substantively
taking into consideration the @gtve, functional linkage between goods in question

and customs supervision and customs controls.

The interpretation of the ECJ on the removal from customs supervision has been
necessary. Surprisingly, the catmigedry ¢
in Article 202 of the Customs Code, was explicitly defined as arising from the violation

of one of several defined procedural obligaticd@empared to it, the inadequate and
generic formulation of the removal demanded, instead, an exegesis. Moréamtly,
according to the orientation of the ECJ, the removal from customs supervision is

substantially reflected in a concept which privileges an objective and formal solution
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defined as: Aany act or omissi omashorhe r ¢
time, the competent customs authority from gaining access to goods under customs
supervision and from carrying out the monitoring required by Community customs

|l egi stYlati ono.

In this context, it is correct to state that smuggling can be regasiedubcategory

of removal from customs supervision. In essence, it can be said that removal from
customs supervision carries with it an appreaciable risk thatEErgoods enter into

the European economic network. The question of how to draw a limesdye the
application of Articles 203 and 204 is highly contested. There is a fundamental
distinction in that if the incurrence of customs debt arises from Article 204, then Article
859 of Commission Regulation (EEC) No 2454/93 might apply.

This means thacustoms debt does not incur when failures shall be considered to have
no significant effect on the correct operation of the temporary storage or customs
procedure. According to Article 859, this occurs when they do not constitute an attempt
to remove thegoods unlawfully from customs supervision; and they do not imply
obvious negligence on the part of the person concernedallatice formalities

necessary to regularise the situation of the goods are subsequently carried out.

A common example used to Wtrate the meaning of removal from customs
supervision is theHamanri’? case. This has attracted much controversial debate
because there is no distinction, within removal from customs supervision, between

substantial and formal failures to comply with cussoamntrols.

Here, the Court held that there was removal from customs supervision whemioom
goods which were subject to the customs warehousing procedure and intended for re
export from the customs territory of the Community were removed andotded

from the customs warehouse to the customs office at the point of exit without having

171 (see Case-66/99 D. Wande[2001] ECR873, paragraph 47; Case3€1/99 Liberexin{2002] ECR6227,
paragraph 55; Case337/01 Hamann Internationa]2004] ECR1791, paragraph 31; and Cas@%2/01 British
American Tobaccf2004] ECR4683, paragraph 47).
172G.337/01 - Hamanninternational
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been placed under the external transit procedure. This is an exemplary case to
understand the meaning of this categor )
the customs debt that arises from the removal from customs control. For its part, the

Hamann company believed that:

The Finanzgericht had wrongly found that a customs duty had been incurred for the purposes of Article 203 of
the Customs Code and not At&@04 of that code. It had also erred in finding that Article 203 of the Customs
Code prevailed over Article 204. In addition, the implication of Article 204 of the Customs Code, read in
conjunction with Article 859(5) of the implementing regulation, tasin a situation such as the one in question

here, no customs debt had been incurred. The export of the goods without having placed them under the external
transit procedure did not constitute removal from customs supervision, or even an attemptemaverh but

rather was merely an operational error which had no effect on the proper conduct of the customs warehousing
procedure.

There seems to be a weltablished jurisprudence to ascribe the incurrence of the
customs debt to Article 203. Consequgnaccording to the Court, it is sufficient that

the goods are objectively removed from possible customs controls, regardless of the
status of goods. Thus, "removal from customs control" has been considered applicable
exclusively on the grounds of an otje solution, strictly focused on any failures to
comply with customs supervision and with the possibility of carrying out customs
checks. However, this interpretation displays a strict and rigid application which, by
denying relevance to effectivenesnds up by not distinguishing between ron
compliance resulting in economic prejudice and those failures that result in a mere
formal breach of rules. Itdamann the ECJ justified the application Article 203
because it was impossible for the customs auibsto guarantee customs surveillance
between the time of removal from the customs warehouse and the presentation at the
customs office of exit, regardless of the fact that those goods did not enter into
competition with European products. In other worithe, breach of obligations that
interfere with the control activity would always trigger the incurrence of a customs
debt because of removal from customs supervision, regardless of the assessment of the
actual entry into a free economic network (what is thject of presumption). In

summary, the incurrence of customs debt arising from the removal from customs
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control is not, under any circumstances, precluded if préfitite actual exit of goods

or that the removal from customs controls was temporary.

Undaubtedly, the removal from customs supervision was meant in the Customs Code
as a category designed to encompass all higslky situations leading to "dispersion”

of goods imported from third countries into the EU market. The underlying rationale
Is thatrenoval from customs supervision involves the impossibility of identifying the
goods and the risk of introducing them in the market, which is not in accordance with
the law. This outcome is not, however, the one foreseeable in absolute terms:
implication d removal from customs supervision can well be configured differently,
on the basis of consequencé the other hand, the Court has always privileged a
rigorous interpretation. In cases of formal violation, sucHa®ann the Court did not
accept the suggéons for an interpretation by taking into consideration the principles
with regard toeffet utile On that occasion, the Advocate General insisted on a
systematic interpretation of Articles 203 and 204 to avoid tlealatter was deprived
substantiallyof effet utile Specifically, in attempting to safeguard the useful effect of
the combined provisions of Articles 204 and 859 of the implementing legislation, the
Advocate General suggested to interpret Article 204 agrogy all breaches not
resulting ina loss of customs revenue. Again, the principle of proportionality could,
perhaps, function to orient the interpreter to mitigate the effects of an absolute
presumption by effect of which the customs debt arises framtbre fact of the

removal from custms control, even temporarily, without looking at the effects.

However, the new provisions on customs debt in case ofcaompliance are now
entirely regulated by Article 79 of the new Code. On the other hand, the cases
represented by fofhave Ina sigaiicantcedfattsaon dhe rcarect
operation of the temporary storage or customs procedure, not able to trigger the
customs debt o have become one of the ne
Article 1240f the EU Regulation No 952/2013. @ purpose of this is to highlight that

IB3F Brigantig Lf NB3IAYS R2 JRagseghaSTribRt&je2014, B yaA (2 ¢ X
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the combined reading of the aforementioned standards suggests an extension of the
scope of application of the new cause of extinction to the subtraction hypothesis.
So far, the priracy of the removal from customs casitand, with it, the exclusion of

the application of Article 859 of Regulation No 2454/93 was guaranteed by the fact
that the latter was applicable only whether the breach of customs rule did not constitute
a case of mmoval from control (besides not hag consequences on the proper
functioning of the regime and not revealing negligence). That wording seems to have
changed now’* The new formulation under Article 124 of the new Code requires, for
the extinguishment of @ustoms debtihat the norcompliane@ has no consequences

on correct functioning and it does not constitute an attempt at deception. There is no
longer a reference to the category of removal, relevant for the purpose of ascertaining
liability. The referene is, instead, to the fraudulent weg of the operation. In fact,

from the reading of the provision in question, it is no longer the removal from customs
supervision that prevents the extinction of customs debt but a more consistent and
different elementthe animus nocendilt is a prereqisite evidently inherited because

the absence of fraud in the old Code constituted the requirement to justify the
repayment and remission of the customs duties. It is clear that the notion of fraud,
significant within tle scope of criminal law, does notimoide with the customs
category of removal relating to customs debt liability. Again, the ECJ will have the
difficult task of ruling on the coordination of Article 79 concerning the incurrence of
customs duties in all amcompliant cases and Article 124n cthe causes of

extinguishment of a customs delotd on the application of a new rule that requires the

MHad 22f{ FFILyYy3IS YO | F NRSYS dawWoldSCudioSig JolnaeBmea30, vir. 1/ dmed 2 Y a
I dzi K2 NB adz33Sad (K Itackled anbitieA poblém emaounterédnincasg (aw by/providing that a
customs debt can also be extinguished if the customs debtor submits evidence that the goods have not been used or
conaimed, and have been taken out of the customs territory of the Uniahthare has been no attempt at deception.
This should provide a solution to the controversial cases of Article 204 (1) CC, at least concerning the incurrence of the
customs debt. Hithed, the judgements of the ECJ have not provided operators with aaettisf solution.26 In such
cases, a customs debt was incurred owing to-nompliance in the form of a failure or removal despite evidence that
the goods concerned had already been taken of the customs territory of the Union and had not entered ecornomi
circulation at any time. This provision in the UCC makes clear that the law on customs debt should not be punitive in
nature (contrary to what judgements of the ECH have suggestethleiRa places emphasis on the economic theory of
customs.Accordingy, the incurrence of a customs debt depends on the goods entering the economic circulation of the
EU. In future, cases of namompliance will be addressed according to a separate catelaf penalties (for example,
fines)é
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attempt at deception to exclude the extinction of the customs tax incurred as a result of

failure to comply with thevarious obligations.

It is importart to understand the key structural issue of the category represented by
Aremoval 0 when considering its relation
from customs supervision. The relationship between the inc@@ustoms debt, in

the irregulaihypotheses, and of the import VAT has been addressed by the ECJ which
ruled that the incurrence of customs debt does not automatically trigger import VAT.
Significantly, it rejected the idea that import VAT is automdlycaue when the
customs debt arisegnder Article 203. In fact, as suggested by Advocate General
CamposSanchez Bordona Wallenborn Transports SA vs Hauptzollamt Giéfeit

IS necessary to ascertain separately the import VAT and the customs deltattethe

is due following the removditom customs control:

When a customs debt under Article 203 of the Community Customs Code is incurred due to the removal from
customs supervision of goods in a free zone, this gives rise to the chargeable event and import VAT becoming
chargeable if it iseasonable to presumtat the goods were able to enter the economic network of the Union,
which is a matter for the national court to determine.

5. The origins of the abuse of law within Customs£Expanding the customs debt

liability and administrati ve liability in caseof abuse

Not rarely an eminent role for the genesis of the principle of abuse &f laithin

fiscal context, is attributed to the case Halifax. In point of fact, the abuse &f law
epitomise a topic to which the field of customs &thas mainly given its cotourns.

But it is worthwile anticipating that the development of this concept in customs law

seems to reveal its own hallmarks with regard to the issue of the applicable penalties.

175 G571/15.
176 On the concept oprinciple of abuse of law and the prohibition of abuse of law, seeeRa FeriagProhibition of
abuse of (Community) law: the creation of a new general principle of EC law thaxdg8dmmon market law review
45 (2) 2008,pp. 395441.
7 G6/71 G3/74 G77/78 G10/77 G125/76 cremer
178D, Weber,Tax Avoidance and the EC treaty freedafstudy of the limitations under European Law to the
prevention of tax avoidan¢&heHague, 2005
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Additionally it will be observed in due course thatrestoring thestatus quo antethe

Court has seized the opportunity to force a further expansion of the customs debt
liability. Firstly, to analyze in detail the presatdy developments, it is necessary to
provide the background on which the concdpathuse has been foed within customs

law. Historically, the abuse of customs law has been devoloping on three predominant

categories of cases.

The first one formulating the main test of abusive practices, was a preliminary ruling
posed by Bundesfinanzhon the the exporteefunds on agricultural product. Even if

one may categorise this as a case regarding agriculture policy and not the customs,
generally speaking, the export refund system is part of a hybrid legislation that granting
export refunds forbasic agricultural mrducts exported in the form of processed
products, substantially deals with the exports. The mentioned case was about the so

called Uturn transactions, through which the company EmsBidgdke GmbH®

179See D. Weber i@Chapter 2: Abuse of Law in European Tax Lav®venview and Some Recent Trends in the Direct
YR LYRANBOG ¢ E EUIAcBme[Taxdaw?|Fsues fisrShe Ydard/at@alihg Books, IBFD, (Last
Reviewed: 1 May@13): dTogether with Wattel, | am of the opinion that abuse takes place ireggrat two levels: (i)
at EU level and (ii) at national levkl.the case of abuse at EU level, endeavours are made to make direct use of the EU
rules (e.g. by invoking a ceitaexemption in a Directive) which in fact is not intended for that per&wnh a form of
abuse often occurs in situations in which the law has been made uniform or has been harmonized (e.g. consider VAT).
By abuse at national level, endeavours are magl@vtoid certain national legislation (e.g. the ndeductibility of
interest) by invoking Union law (e.g. the right of establishment). Such a form of abuse occurs, for example, in non
harmonized areas such as direct taxation, where taxpayers devise @dl &irstructures in order to avoid the non
deductibility of interest. In the@urse of time, the Court has developed two different formulations in the case law on
the basis of which abuse can be combated. The first formulation can be found, inter &rasiandStarke in which
the Court considers that for the question whether theis abuse, an objective test and a subjective test must be
satisfied. The Court maintains this formulation each time there is an issue of abuse at EU level. In the second
formulation, the Court does not refer directly to the objective and the subjedtgts, but considers more in general
that the Member States may impede abuse. The Court maintains this more general formulation of abuse in case there
is abuse at national leveDne example i€entrosAlso in cases concerning direct taxation in whichMember States
invoke the combating of tax avoidance as justification for the free movement, the Court refers, not directly to the
objective and subjective tests, but mentionsh® Ay 3ISYSNIt GKS O2Yo6lGAy3a 2F aGoK
that matter, we see that the Court refers more and more to cases from various areas of lawand accordingly, in this
manner, it is already active in bringing the case law more on oneltilerecommended, however, that the Court be
more consistent in the formut#n of what can be considered abuse. Hereby, an alignment as close as possible with the
objective and subjects tests froBmslandStarkehas my preference, and we see frahe doctrine and in the views of
the AGs that this description is considered a d¢hef I dzA RSt Ay Sé @
See alsoGeorg Kofler, Michael TumpelWalue Added Tax and Direct Taxation: Similarities and DiffereinéeX %ah S
Binsbergemmay be considered the firgase to deal with this issue, it was only affanslandStarkethat the concept ®
Gl odzaSé RNBg Ay OMBSandSknyel LA A SRIA Yy @l bdzaS (Saide (2 GKS ¢
02y OSNY SR (KS / 2YYdzy A (& Qliort 2ep 16 askiBhietRedz2NdD § test shduldl alsb lagply ig e & |
area of the harmorzied Value Added Tagt,K A OK A a I f &2 LI NI 27F inéedd an@gwandag A (i & Q2
fact that the prevention of tax avoidance and abuse is an objective reaaaizd encouraged by Community lathe
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GmbH exported to Switzerland seviec@nsignments of arpduct based on potato
starch. Subsequently the HZA granted the company an export refund, on the basis of
the application submitted by the exporter and the Swiss customs clearance certificates.
However, subsequent investigation carrieat by the German stoms authority
revealed that, immediately after their release for home use in Switzerland, the exported
consignments were transported back and released to Germany for home use in that
Member State on payment of the relevant imporiegufl he judicial resoning of this

case has been overwhelmingly considered as the first attempt to mould taleuseti
principleds structure. Up to that point
the area of agricoltut®’, but resulting inta blurred and unceitadefinition. Indeed

it has been noté#f a diversified and incoherent terminology used to describe abusive
practices until the final stabilisation of the conceptEimsland s r ul i ng. H
compared to the following cadaw, in suchcase, it is notewadnly that the Ecj does not
refer to the fiabuse of | awo but to the
neglected as though right and law could be used as synonims, nevertheless the use of
the term Ari ght o ewfaright whiose gricise istndt eonsestgnt s t ¢
with its purpose whereas the notion law is referred to those cases in which there the
party does not exercise a right but avoid the application of the rules. By contrast, the

distinction suggested by scholagslaims at differinghie formulation given in case of

road to an abuse test in VAT started withses such a@RAlLandGemeente Leusden and Holin Gramgl found its
culmination inHalifax Part Servicand Ampliscientifica and Amplifié.
See: Francesco Tesaurd_iggalRemedies in European Tax L& Er8slandStarke(on customs duties) decision can
be regarded as the starting point of this aatiuse principle, as advantages may not be claimed when resulting from
operations undertaken for the sole purpose of obtainilg8@K | R@F y i 3S¢ @
R. de la Feria, 'Prohibition of abuse of (Community) law: thetioreaf a new general principle of EC law through tax.’,
Common market law review45 (2), 2008, pp. 39%41; M. SeilerGAARs and Judicial Advoidance in Germany, the
UK and the ELQ.259
180 Cremer 125/76, /92 General Milk
1815ee: R. de la Feriardibition of abuse of (Community) law: the creation of a new general principle of EC law through
tax.’, Common market law review45 (2), 2008, pp. 395 n m & C2 NJ VteyCourt &sd Wakds such as
GFr G2ARIFYOSEeE>aSOl aA2yés@@RNEIDdAZRGS v (YA 2 yLILI NBSFNIH dzR éAlyyiRS NOK |
2F (K2aS ¢g2NRa ¢gSNB a2YSGAYSa dzaSR Ay GKS al YS idgydSyoO
indicating that the Court considered these terms to be synonymous. Thisrtelogical confusion was also refl ected
Ay GKS fAGSNI GdINBX gAGK | LINAYS SEIFYLXS 0SAy3 (KS NBT:
20KSNB 2. EK8508MHASY LINARYOALX S¢3X | yR &S micigédidusé® (KS
abusive practices. Only in the late 1990s, and in particular since the judgment in Ex8&lgke] has the Court
O2yaraiaSyate NBEHFSMNBRNIZ Ay H@adeESE oA GKA
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issues of abuse at EU level from those at national level. Still, there remains
considerable controversy about how determine abusive pratices. Scholars have failed
to agree upon a single concept, maingcduse it is a compéenotion involving

different artificial constructions.

However, even if the genetic lines of the abuse can be traced back earlier, most notably
Emsland case reveals to be particularly striking and clearly anticipates modern

argumentsd stymie the abuse tdw.

The instrument which allowed the Commission to develop aneldine the abuse of

law is the existence of a general legal principle of abuse of rights in almost all the
Member StatesThere is another supportive argument, whidds been crucial in
demonstrating its existence. Despite its not being applicable at the time, the legal base
in the European legal order was extrapolated by the Article 4(3) of Council Regulation
(EC, Euratom) Nd 2988/95 of 18 December 1995 on the pradecof the European
Communities' financial interests (OJ 1995 L 312 p. 1), according to which '[a]cts which
are established to have as their purpose the obtaining of an advantage contrary to the
objectives of theCommunity law applicable in the case byifasially creating the
conditions required for obtaining that advantage shall result, as the case shall be, either
i n failure to obtain the advantage or
judgement pesents an evolutionary construction conaggnihe requirements of the

abuse of law.

As a result, an articulated test has been theorised to gauge the extent of abuse of law.

Firstly, the Court establish the criteffarequired for a finding of an abusiveagtice,

182 See cas&mslandStarke GmbHp.43:dThe Commission contends thihie concept of an abuse of rights comprises
three elements:
- an objective element, that is to say, evidence that the conditions for the grant of a benefitonesated artificially,
that is to say, that a commercial operation was not carried out for@memic purpose but solely to obtain from the
Community budget the financial aid which accompanies that operation. This requires analysis, oy aaEsebasis
both of the meaning and the purpose of the Community rules at issue and of the condugirofient trader who
manages his affairs in accordance with the applicable rules of law and with current commercial and economic practices
in the sector in question
- asubjective element, namely the fact that the commercial operation was carried certégly to obtain a financial
advantage incompatible with the objective of the Community rules.
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described as a combination of olijee circumstances in which, despite formal
observance of the conditions laid down by the Community rules, the purpose of those
rules has not been achieved and, second, a subjective element consisting in the
intention to obtain an advantage from the Comityrules by creating artificially the

conditions laid down for obtaining it.

The notion of abuse of law, whose elaborating started in 1998, has progressed from an
inkling of a possibly response for ambivaler@nsactions to a pervasive principle of

the European Tax law.

A further second example of the court considering the abuse of law within the customs
is the caseCimmind®3, regarding the allocation of tariff quotas between traditional
operators and newcomerfgside the system of import licencégore precisely,

some agricultural products may be imported in total or partial exemption from duties.
The general rules for the management of these tariff quotas, subject to a system of
licences, are provided by ReGE 1301 of 31.8.2006. In order to clarifyet legal
framework, the allocation of tariff and import of traditional ACP banamasanaged

in accordance with a system based on measuring traditional trade flows
(Atraditional s/ newc alang newapmer opdrdtanssare bntitledy t
at dfferent rates, to rights arising under import licences but the transfer of rights from
newcomers to traditional operators is not permitted. The artificial construction that has
been utilised was the followingirstly, a traditional importer used to sél&nanas

which were outside EU customs territory to a newcomer company. Secondly, the
bananas were sold to the newcomers, which held the import licences necessary to
obtain the preferential rate of duty. Thirdethewcomers imported the bananas into

the EUand subsequently, once they had cleared customs, sold them on to the newcomer

- aprocedural law element relating to the burden of prodfat burden falls on the relevant national administration.
However, in the case of the most smrs abuses, eveprima facieevidence which might reverse the burden of proof is
I RYAaaAroft So¢
183 G607/13- Cimmino andthers
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(from which they have received) which finally sold the bananas to the first traditional

importer.

It is important to consider onesige in detail. Cases such @sristodoulod®* and
Cimmind?®® display a number of obscurities or perhaps points to one of the deepest
divergences between abuse of law within customs law and other sectors of taxation.
Despite the restoring of status quo ante astural and following measure provided

by the settled caskw, here the ECJ has dedicated its attention to the issue of the
penalties applicable. Here we see that the field of penalties, which had reimained
beyond the purview of abuse of law, is takerby the CourtAs a result, in both cases,

a new position emerges, producing profound changes in the practical aspects of
repressing the abuse of | aw. On the one
to give back an advantage improperly recdilsy means of an irregular practice does

not constitute a penalty, but is simply the consequence of a finding that the conditions
required to obtain the advantage derived from the European Union rules were created
artificially, thereby rendering the advage received a payment that was not due and
thus justifying t H% Omotbel athgrahand,occontratydo thee p &
traditional approach, the reaction to the cases in question manifestly admitted the
application of appropriate administrative, tigr criminal penalties provided for by
national law to apply to an importer who has artificially created conditions required to

obtain the advantage derived from the EU rules.

The situation is crucially different in the context of Vat where legal ceytagems to

be presupposed as the cornerston sanctioning system. Evidently, a case by case
approach demonstrates that the abuse of law is a dangerously broad and slippery
concept. For its being impossible to monitor, the provision of penalties clagines

the driving principle of legality impging that countours of an infraction needs to be

precise to apply the penalty. The crux of the matter has already been touched upon in

184 G116/121oannis Christodoulou HEliniko Dimosio
185G607/13- Cimmino andDthers
186 see, to that effectEmslandStarke paragaph56, andPometon paragraph 32.
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Halfaxwher e t he Court clearly st atstendtleadh at
to a penalty, for which a cleand unambiguous legal basis would be necessary, but
rather to an obligation to repay, simply as a consequence of that finding, which

rendered undue al l of part of the deduc

What happened next this confrontation of effective sancti®wersus the use of the
principle of legality as a basis for avoiding penaltie®? many years the tax policy
debate has centered on the question of whether penalties are applicable in case of abus
of law.

Generally, in Italy, the major argument ingtid on the assumption that the abusive
character of the conduct can not give rise to criminal liability because the definition of
of the penalty must be unflinchingly defined and prescribed by a legal prouisaan

the principle of legality (pursuant trt. 25, paragraph 2, of the Constitutionjhe
debate on the deterrent or punitive nature of administrative tax sanwtitbrize
exploreddue chapter but we might anticipate the extent of the impact of ECHR
principles on administrative sanctioning systeMoreover, the principle of legality

also embodies, more generally, the principle that only the law can define a crime and
prescribe a penalty (nullum crimen, nulla poena sine lege) and the principle that
criminal law must not be extensively construedhe detriment of an accused, for
instance by analogyrom these principles it follows that an offence must be clearly
defined in law

In recent years, the issue of administrative sanctions has been siibpeatprofound
critical revision: above all écause of the growing influence exerted by some
reconstructions emerged in the jurisprudence of the European Court of Human Rights
and gradually accepted in our and others European legal systems. The stamting p

this evolutionary process was the rgoiion, by the judges of Strasbourg, of the
essentially "criminal" nature, according to the articles. 6 and 7 of the ECHR, of many

sanctions that traditionally were qualified as administrative.

The Council Directive(EU) 2016/1164 of 12 July 2016 layingwn rules against tax

avoidance practices that directly affect the functioning of the internal market, runs
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counter to the theory of non punishment, in case of abusive practices. Réeéited 11
the mentioned Dective states that Member States should b®tprevented from

applying penalties where the GAAR is applicable.

Recently the Court has incidentally addressed a case concerning the abuse dfthe law
which raises doubts to the extent of customs debtilwalml the abuse of the law. The
guestion refged to the court for a preliminary ruling concerns the customs debt
liability and its broad scope, as laid down by the Customs Code. To simplify, it was a
matter of verifying whether a person who had not compated the data necessary for
drafting the delaration should be qualified as a customs debtor under 201. Logically,
the answer should be negative, since one can argue that the person who has not
communicated the data for drafting the declaration cabeaicluded in the category

of those who "promed data necessary for drafting the declaration, and who were or
should have reasonably been aware of their incorrectn&sg 'tourt has provided an
interpretation of customs debtor, undeticle 201(3) ofRegulation Nd2913/92 that

must be interprett asc o v e rthenngturafi person who has been closely and
knowingly involved in the design and artificial construction of a structure of
commercial transactions, which had the effect of reducing the amotim¢ aihport

duties legally owed, although thaatural person has not himself communicated the
false information which had served as the basis for drawing up the customs declaration,
where it appears from the facts that that person had or ought reasonade tknown

that the transactions concerngdtbat structure had been carried out not in the ordinary
course of trade, but solely for the purpose of improperly benefiting from the advantages

provided for by Union law. In that regard it is irrelevant that the persommunicated

1874 SSY & D SapheNdilds (GANRS)Aeature in tax systems to tackle abusive tax practices that have not yet been
dealt with through specifically targeted provisions. GAARs have therefore a function aimed tgditisnwhich should
not affect the applicability of specific arabuse rules. Within the Union, GAARs should be applied to arrangements that
are not genuine; othewise, the taxpayer should have the right to choose the most tax efficient structure for its
commercial affairs. It is furthermore important to ensure that the GAARs apply in domestic situations, within the Union
and visa-vis third countries in a uniforrmanner, so that their scope and results of application in domestic and-cross
border situationsdo not differ. Member States should not be prevented from applying penalties where the GAAR is
applicable. When evaluating whether an arrangement should be deghas norgenuine, it could be possible for
Member States to consider all valid economic @384 = Ay Of dzZRAY 3 FAYFYOALFE | OGAGAGA
188 G522/16 A controStaatssecretaris van Financién
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the data necessargr dr afting the declaration sir
knowingly involved in the design and artificial construction of a structure of
commer ci al .This broad iaterpratatiom ef @ustoms liability raises serious

doubts about certailimits on the extension of customs debt liability.

6. Concluding remarks. The customs debt liability: An atypical tax model among

European tax and sanctions principles

The inquiry up until now has shown the point reached in the development of European
customs liability. The ECJ has handed down landmark rulings which are fundamental
for understanding the rationale underlying the structure and the application of customs
legislation. As seen, customs debts may be incurred not only on importation in the
reqular way but also due to the breach of certain rules of customs legisftias.
concerns the identity of the customs debtors, in customs law there seems to be a less
strict relationship, if any, between the taxpayer/customs debtor and the chargeable
eventthan in a traditional tax setting. In essence, the structure of customs debt liability
has evolved over the years to include forms of alternative or secondary liability to
ensure the collection of customs duties. The best explanation for this is they prior
attached to the importance of financial interests protection. This is likely to be reflected
in the fact that the customs iural relationship is a waleging category hich
embraces different types of customs liabilities in terms of objective andcswgj

requirements related to the specific breach.

Il n broad ter ms, these Acustoms | iabilit
might vary according to objee® and subjective criteria required. These elements can

be extrapolated from the qrisions on customs liability while keeping in mind one
argumenti that they have been made an autonomous concept by the ECJ. The

correlation between the the rationale fhe texistence of several liabilities and the

89T, LyonsEC Customs Lawxford, 2008, p. 438
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protection of financial interests is@inctly expressed by the Court in the following
passage: At he European Union |l egislatio
broad definition of the persons cajpalof being regarded as debtors of the customs
debt od. | ndeed, cesrsuchabazerada®randViluckas®),osstorasn

debt liability appears to be substantially justified on the basis of the mere participation
In certain economic activities. By making the driver or the importer bear the costs (the
cust oms debt conductsfthe &urdpean Isg&latoicpreertain economic
activities. However, inviluckas®, the drivers were made customs debtors for the
infringement committed by another person, with whom they had no direct relationship
or dealings. In other words, form$ both strict liability and thireparty (or vicarious)

liability are encountered, recognised to be effective means to guarantee the payment of
customs debt. The stringency of the expected duty renders the customs liability
substantially strict, such as Harry Winston®, In other cases, ¢heconomic operator,
regardless of his culpability, is framed as the main responsible person for misconduct

known to be perpetrated by another.

Frequently, the person who has not engaged in culpable misconduct, islyhe o
possible way for the Europeanssgym to ensure the collection of its own financial
sources. However, this approach risks an indeterminate and undefined liability.
Besides, the structure of the customs debt liability, taken to an extreme, might capture
such a large range of unexpectedtoms debtors and result in general uncertainty. The
second feature of the imposition of the customs debt is not always the result of a
substantive entrance of goods in the European economic network. It is arguedthere tha
this might be of a punitive natuvehen the customs debt is unconditionally imposed in
case of removal from customs supervision, irrespective of the actual entrance of the

goods.

190G.97/95 Pascoal &Filhos Ld. a v Fazenda Publica
191G.238/02 and €46/02Viluckas& Jonusas
192G.238/02 and €46/02Viluckas& Jonusas
193G.273/12,Harry Winston
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Concerns around these issues arise around the limits of customs ddiby. lislioist
importantly, this lattehas been interpreted widely on the grounds of the task assigned
to its structure. If this wide category determines the extent of customs liability, limits
are necessary in order not to extend it beyond what is necedssadifficult to gauge

how widelyArticle 79 of UCC can be interpreted on the basis of proportionality, which

Is the only principle able to counterbalance the tendency to enlarge the scope of tax
liabilities. Customs liability, in case of removal fromstoms supervision, can hardly

be baed on fiscal explanations since customs duties might serve a punitive function.
Furthermore, it might arise not only when the person participates in or contributes to
the breach of a customs rule. Still, the customg tability can be imposed on the
economic operator, for the conduct of another one, by virtue of an implicit power/duty
to prevent the violation, no matter how unforeseeable that breach Haasy (
Winstort®¥) or how remote was the relationship between thtg i the chain of events
(Jestel®d). Because of this, anyone can be involved, according to the interpretation of
the ECJ, no matter how remotely their position is connected to a specific breach of

customs committed by another person.

194 G.273/12,Harry Winston
195 Case @54/10, Oliver JestelsHauptzollamt Aachen
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Chapter Il
The development of theenforcement of Union customs law

7. The legal concept of acustomsunion: constructing the enforcement of Union

customs lawbetween the international and European dimensions

As seen in the first chapter, the path towards the oreafia customs union hagen

a slowand lengthyproces. As suggested by the scholarshipin building such a
leviathan as this the founding members had to strike a delicate balance between the
loss of national sovereignty and the capacity of the Unmrproduce a more
competitive Europe abroad. In creating a customs union with a commonad xaeiff,

the four freedoms of the Treaty of Rome were the irreducible elements &flthe
programme. Doubtless, the European provisions dedicated to the free neowesh
goods form the basis of tArtele BAPTEU,¢chest on
EU constitutes a customs union comprising all trade in goBdsed on thislegal
scholar$® theorize two dimensions of the customs union, an external and an interna
one. The external one is represented by the establishment of uniform common rules
which aply to goods originating from third countries: a common customs tariff
(Article 31 TFEU) and the common commercial policy in trade with third countries
(Article 207 TFEU). The internal dimension is reflected in the abolition of internal
barriers to tradenigoods between Member States through a set of fiscal aritsnah

rules: a) the prohibition of customs duties and charges of equivalent @feEg

(Article 30 TFEU); b) the prohibition of quantitative restrictions and measures of
equivalent effect oMEEs (Articles 34 to 36 TFEU)and c) the prohibition of internal
discriminatory taxationArticle 110). These dimensions are connected. Very simply,
the Europealustons Union has several contemporaneous objectives and components

which are indissolublyimked with each other. The internal free movement of goods is

196 See: T.C. Fischdihe US, the European Union and the globalization of the World, Tiraddon, 2000, P.103.
197 European Union Lavp. 341.
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linked to the adoption of a common customs tariff as part of a customs Lmtom,

the common cusims tariff is connected to the development of a common commercial
policy.

As suggested by scholat¥ the European project wast only intendedo reorganise

Me mber St ateso rel at i bas salkol had amfernationa i n ¢ ¢
dimension. Thignternational componernbok the formof a customs union for the
integration ofthe market into the world trading system. Against this background, two
important questions have been posed by legal schidfafisstly, how far hasthe
European integration, iretms of customs law, reached its outer limgscondly,
whether the EU is hawg an uniform and equivalent influence on world trade as a
compact trading bloc oas individual countries acting as sceattd pieces ofan

European trade puzzle.

At this stagequite surprisingly, there imdeeda customs union at the core tife EU

but uniquely it hasa great deal of internal legislation and an external tariff in those
fields historically consideretb besensitive to harmonizing actions. The current status

of customs legislation and its modes of pol@sresuledin a double approadmnd in

a tension between two models of integration: harmonization on the one #aahd,
approximation on the other. The firstasfully uniform system which is cruciab
ensurehat customs duties are imposed and collected on the basis of harmonized rules,
necessarily regulatory nature within the frameworlof a customs union upon which

the trade policy is based. The second approach is an enforcement system based or
minimum gandards of approximation reflected in the principles of proportionality,
effectiveness,and dissuasivity with specific regard to customs infractions and
penalties, thus with a preserved competence of the Member States to adopt sanctioning
measues. This gposes an interesting reality: a lack of homogeneity within the legal
systems of the Member States. Notwithstanding the formal integration of principles

governing the penalties, not onlyight this double policy result in possible

198Jurgen Bast, Armin von bogdanéyinciples of European Constitutional J&®xford, 2010, p. 316
1995ee: T.C. Fischdhe U.S., the European Union and the globalization of the World, Tradéon, 2000, p.102.
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deficiencies irterms ofeffectiveness and effects but it would likelgpacttheInternal
Marketds functioning in ter msdyoaflegadi st ¢
patchwork in which European principles are ascertained on the grounds of different

legal traditions’®® and thusaresubject to manipulative interpretations.

Europeappeargo be on the verge of futher integration even if, given the diversity of
certain topics and the number of states involved, it is a development that will require a
delicate balancing acin this,the European Commission has proviself to befully
engaged in undertakinge harmoniation of European customs law enforcement. In
fact, in 2013,the Commission presented a propg&8aor a Directive laying down a
Unionwide legal framework oncustoms mfringements and sanctions, which is

currently being examined by the Council and the European Parliament.

The EU is correct in attempting to have a uniform approach so that the sanctions are
the same in whichever country the infringement occurs. In thg@rde sanctions are
meant to deter so ongsueto consider is how a uniform set of sanctions will impact
businesses from the countries with smaller economies as against those from larger
economies. Anothassueis thatwhat may be considered fair in otlemestic economy

may not be so in another. Fundamental in developing a uniform system of customs
infractions andpenalties is a common and accepted theory of equity, fairness and
justicewhich can be reconciled with the rational principles of economicrihedich

results in amore balanced structur€he impact of large financial sanctions might be
excessive on theconomie®f less rich countries in terms of business and employment.
This suggests that a cautious approach should be takesttmms infringments and

sanctions. In fact, a number of factors must be considerexh as theralue of the

200 3 H. Hans, R. de Lange, S. Pleahd R. J. G. M Widdershowéfyropeanisation of public layp. 165: With regard
to the principle of legitimate expectationKtS | dzi K2 N& &dza3Sada GKIG G¢KSNB Aa vy
principle. Moreover, the differences explain the fabhat the protection provided by the Court on the basis of the
principle is less extensive than, for example, in German andhministrative law. Finally, the differences also have
implications for the application of the principle in the Member Stathile the discussion in, for example England has
above all centred on the extent to which the national courts should applyEimopean principle, the debates in
Germany and the Netherlands by contrast concern the limiting effect of Community law on tibaadgrinciple of
f SIAGAYLFGS SELISOGIGA2yadé
201 proposal for a Directive of the European Parliament and of the Council omthbe ldgal framework for customs
infringements and sanctions, n. 2013/0432.

106



transaction, searity of the infringement, first time offender, repeat offentte impact
of applying the sanctions. The creation of a uniform system ofiesasahust take all
of those forces, even when they are antagonistic, into consideration in order to give the
appearance of fairness. In addition, the key legal bases relevant to customs penalties

can be seen to fall intoregroups: domestic, Europeandaimternational.

The international dimension is of vital importance to the sector as a whole. In this
respect,t is noteworthy to consider that European customs law is oriented towards
pursuing objectives athe international levelin combination with mstruments
produced by multilateral institutions, to form a substantial framework to address
customs matters. Viaus types of international arrangements address customs matters,
whether they ardilateraf? or multilateraJ?® or performed exclusivelpr patially.

The proliferation of international agreements is an indicator that custontsamWwad

a far reaching imactin terms of uniform rules. The most important is the General
Agreement on Tariffs and Trade 199GATT 1994). There are also a number of
international customs agreements dealing with specific customs matters, such as
mutual administrative assistancand exchange of information. International
agreements dealing with customs matters with respect to customs cooperation can be
divided into bilderal and multilaterabnes Most international customs agree nssante
draftedbased onvisions of the WCO Model. Customs literature regards the creation
of theWCO as the first example @& austomscooperatio® formally recognized adn
international ével. Surprisingly, the first attemg®to define and formulate a common
conception of cuems offences can be found in the Recommendation of the Council

on Mutual Administrative Assistance, adopted on 5 December 1953. For the first time,

202 See for instance, the bilateral agreements concbad by Italy with third countries, in the field of mutual
administrative assistance and customs cooperation: https://www.admigpertale/accordidi-mutua-assistenza
amministrativae-cooperaziondn-materiadoganalefirmati-corti-paesiterzi
203 See for inmnce:Nairobi ConventionJune 2002nternational Convention on Mutual Administrative Assistance in
Customamatters(Johannesburg ConventiogAdopted in June ZIB but not yet in force)
04 @ 2dzz G/ dzald2Ya [/ 22LISNI GA 2y Jbwhal ofkVBrid Trade/yl. 5C N&I&5 | NUz3 dzl @
(October 2017), pp. 84858, 51 J. World Trade 843 (2017)
2057 Perfeth = &/ 22LISNF T A2y S 5231 yI[ %2 NRA yd SRSy (i@e 9{diNP{LIS2 da I Y53
pag. 99.
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an international greement haillustrated the most common breaches of customs rules
that could becommonlyidentifiable as customs offencé§hile it was clarified that

the aimwasnot to provide a precise definition of offences againsistoms laws, the
Council stated thafor the application of the Recommendation, the following might be
regarded as suchinter alia, insofar as they conceraustomsadministrations: (a)
smuggling and other evasions of duties and taxes charged on importation or
exportation (b) evasion of pohibitions and restrictions imposed for the purpose of
ensuring more effectiveustoms ontrol (for example, limitation of importation of
certain substances to prescribed pladgs3)evasion of import or export licensinéd)
breaches of exchange contilelgislation or regulations (only insofar as the goods

themselves areoncerned).

For this reason, the theory of customs infractions and penaltesdstecessarily be
developed along two dimensions, the European and the internation&l® drres

chapter ans to develop a systematic and coherent perspective osy#tems of
penaltieswhich willserneas a t heoreti cal framewor k f

enforcement.

8. Some juridical issues affecting the design of customs offences and penalties:
synthesising various theoretical bases for an European theory of customs

infringements and penalties

In the reform debate, the aspiration to harmonize customs infringements and penalties
blends with the muldimensionality of this themevhich pointsthe idenification of
tensions and frictions between the international legatecd@ and the constitutional
limitations of European actioffhe development of a coherent customs infringements

and penalties system should not be conceptualised from scratch buivberdra the

208Fgr a study on the definition of customs offenses in international at the common, regional and bilateral levell, see:
Sergey Ovchinnikoa, 5 STAYAGA2Y 27F [/ dza (G 2 Y& inlViedredrgn€s8 dourial/of Sogfali ikidee: G A 2
Volume 6 No 3 S6 June 2015.
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rich material found inthe European and international legal order. Therefore, it is and
will be of utmost importance to focus on the distinctive customs polafiestional,
internationad® and supranational organs, withinhieh the different dinctions of

customs law reemerge sepately.

The realisation of a Acustoms infr-acti
level juridical issuesn which it is possible to identifgingle aspects inherent in or
ancillary to the customs legislatidsut which are all equallydestined to oent its

pattern, following a progressive scheme:

1) The first one is about the assumption of primary respditg for the
supranational external relations by the EU as a single market and as a contracting
party withspecific regard to the GATT 948 This requires an overview of the
allocation of competence between the EU and its Member States in the field of
commercial and tax policy. The question of whethienotthere isanexternal
obligation binding the EU as aingle market to adopt common customs

infringements and penalties still remains controversial.

2) Secondly, the question of division of power betweenBbleand the Member
States in the sphere of customs enforcement is even more thorny if we address

the comp&nce of the EU in terms of infractioasd sanctioning measures.

3) Thirdly, within the ebb and flow of continuous criteria emerging from
international and European legal sources andleageghe common pattern of
customs infractions and sanctions must db®@ nsi st ent wi t h
fundamentalrights, whose core may be drawn not oftgm the binding

catalogue of fundamental right® contained in thé&uropean Convention on

2075, |pafiez Marsillad [ I O2 RAFTAOF OAsy RSt 5 SopEaqrds reladonds yod RPDer&lo f I
aduanero interna@nal" en Memorias del IV Encuentro de Magistrados de la Comunidad Andina y del Mercosur,
Ministerio de Justicia, Derechos Humanos y Cultos, Quito, Ecuador, 2012p3;95. Benito FernandeEuentes Y
Practicas Del Derecho Aduanero Internacio2@l4.
208 Dominik LasokThe Trade and Customs Law of the European Uh8v.
209 gee for speculation on human rights and customs law: Timothy Lfa@sstoms Union without Harmonized
Sanctions: Time for Chaefg Global trade and Customs Journal, Volume 10, Id4sue

109


https://www.uv.es/ibanezs/index.wiki

Human Rights and the Charter of Fundamental Rightsalso from the rich
caselaw of the ECHR and in the light of the the interpretation of the Cotirt o

the principles emerging from the European legal order.

4) Fourthly, the challenge will bi® develop a customs infringements and penalties
paradigm, taking into account two fundamental rabtistics of customs
penalties: their potential punitive nature, and their role in protecting financial
interests. The objective is to embrace a system able to cope effectively with the
defense of financial interests but without ignoring the fiscalreabficustoms

duties and the criminal charge that customs penalties might have.

These juridical issues will affect the shape of customs offences and penalties, being the
stimulus and the badme on which a theory could be built. Doubtless, while various
theaetical bases have been suggested for a coherent theory of customs offences, it is
up to theEU to balance all these competing forces if it isxpand towards eomplete

harmonization.

This multitier constellation of forces seems to predict tHeadilties in establishing a
customs sanctioning system which must be made to fit within the structural framework
of different legal sources. In view of such multiple legal commitmentsantbe
presumed hat they may ent er i rottleesecadlidirfglegat t .
objectives should be the concerntloé systematization afustoms infringements and
penalties.However, since European customs law has been developing against this
heterogeneous background, in providing answers to these questienshould
approach a potential theory of customs infringements and penalties by recognizing that
customs law operates in a conteékit comprisesa multitude of public interests
deriving fromsectional institutions and antagonistic private interestsadtthe EU
operates within lte international trading order through its capacity to enter into
international agreements, pursuanidicles 216 and 207 of the THU. As a result,

the treatiedit in between primary and secondary law. This is, in principleadly

acknowledged. In fact, the external actionofffiei s not borderl ess
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conclusion of an agreement with one or more third countries or international
organisations degnds on whierthe Treaties provide for it or witigerthe conéusion

of an agreement is necessary in order to achieve, within the framework of thésJnion
policies, one of the objectives referred to in the Treaties, or is provided for in a legally
bindingUnion act or is likely to affect common rules or alter theaope. On the other

hand, an international treaty concluded urfieicle 216 is automatically binding upon

the EU. The impact of international agreements upon European customs and tax is at
times explicit. According to academics, the ECHR primarily corsgs forthe
deficiency in the domestic protection of human rights, operating as the international
supplementary constitution of tHEU?°Bei ng descri bed as th
common European <constitutional orwer o,
principles, with specific rigigsghbtmrdgardim t h e
the law of theWTO, some authofé! have militatedin favour of its constitutional
quality while others disapprove. Whet or not theEU incorporates the legal norms

laid down within multilateral international treaties as a consitutional basis, it is plain
that the growinginternationalizationof trade #fairs and the rapid growth of
international organizations have led to extensive adjustment in order to implement the
changing requirements. In consequence, within the European context, many reforms
have been implemented. If we accts, it will becomeincreasingly evident that only

by pinpointing and amalgamatj these varied interests and perspectivas an

adequateheory of customs penaltiée satisfactorily formulated

210 Jurgen Bast, Armin von bogdan@inciples of European Constitutional |a@xford, 2010 p.133
211 Jurgen Bast, Armin von bogdandrinciples of European Constitutional Jaw133 on this dispute between: E.
t SGSNEYFYYZ a1l dz¥ly wRARGAXS/ 2 @ AN dzli deiNG 2R/S LidaEYDoyrial df (i A 2 v ¢
International lawc 0 0 T Wdt ¢ NI OKGYlF yI a¢KS CBugpedn Adurdal of Idtginattafawii K S 2 (
623.hy GKS 20GKSNJ 4SSY ad bSiidSaKSAiMaEnatibnalznVerRShhsarddbi iny R dz
aLY SAYySY @SNBAYyGSy 9dz2NBLI RSY CNR S RBrassirgGpeispeldiverti und dz R A
Legitimation des Rechts d&/elthandelorganisation2001.
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9. The international legal dimension. Compliance with the GATT-WT OO s

international obligationsin the context of customs penalties

The reasons mentioned above are a crystalline confirmatibRuhapean customs law

is anchored in international legal sources, and thus it would be misleading to conceive
customs lav as wholly premised upon the European legal framework. Objectives and
themes of customs law transcend their character as instrsfoeBuropean strategies.
Rather its progress is mainly dominated by the identification of strategic goals by
internation&law-making. For this reason, analyaisoutwhether a concept of customs
union is provided athe nternational level and whether exnal obligations bind the

EU to adopt common customs infringements and sanctions requires a partial
detachment from th&uropean perspectivand thetaking on boardof the power

shaping forces adf an international institutional nature

According to thditeraturg?'? in which there has beene s ear ch on fAmet
t he GATTO, onl ydidrade start to\heconpmalonvdanty matter of
international concernAt the timethere was no centralized authority entrusted with
developing an inteational trade policy. In order to close this loophole, the Bretton
Woods/GATT conference wasonvenedo provide a mechanism through which rules
could beenforce known as the International Trade Organization. However, the initial
project was killed off by the hostility of the USCongress. Instead, the General
Agreement on Tariffs and Trade was negotiatet7 and first entered into force in
1948. Over the years, It was modi fied a
with the first major overhauthe result of the 19884 Uruguay Round of trade
negotiations. The completion of the Uruguay Round, tagiang birth to a new area

in world trade?! confirmedthe status of thEU as acustomsunion. At the outset, the

212gee: T.C. Fischde U.S., the European Umiand the globalization of the World Tradeondon, 2000, p.201. See
Ff&az2y Wo . NEF{(12all .FISNl2alls a¢KS 9dzNRLISIY !'§Fagy !y
Croatian Yearbook of European |1&\PolicyVol.7 No.7 Studeni 201,1E. Emiliou and D. O Kegléhe European Union
and World trade law #ier the Gatt Uruguay roundzhichester, 1996.
213gee: T.C. Fischdihe U.S., # European Union and the globalization of the World Tradadon, 2000,
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European Communés were not a comtacting party to GATT 1947 while the EC
Member States were. The acquisition of the status of a contagéirty has gone
through different steps. Legal scholargkiglaims that it is possible to talk of tHeU

as a single unit in world trade from the d&dfishment of a commom customs tariff,
which wasadoptedatthe end of the original transitional periddJanuary 1970). Prior

to that date, the founding Member States agreed to apply a common tariff before the
deadline, as from 1 July 1968 Formally, theEU became a single contracting patty

and original member of the WT{D 1994after the European Member States gave it
the secalled intergovernmental competefideo deal directly with trading partners to
pursue a common foreign policy under Pillar Il lo¢ fTreaty of Maastricht. However,

in the judgmenin International Fruit Company v Produktschap Voor Groenten En
Fruit,?® the ECJ made clear the relationship between the EU and the GATT. In
particular, the Court established that, following the entry intoef@f the EEC Treaty

and the adoption of the common external tariff, the @amity, acting through its own
institutions, has appeared as a partner in the tariff negotiations and as a party to
agreements of all types concluded within the frameworthefGeneral Agreement,
according Article 114 othe EEC Treaty which provides thtte tariff and trade
agreementsi Isall be concluded ... on behalf of the Commumitésccording to the
Court, theEU is directly bound by the obligations of GATT since under tEB€Hreaty

the Community has assumed the po#ésreviously exercised by Membé&tates in

214E. Emiliou and D. O Keefghe European Union and World trade law after the Gatt Uruguay rdimidhester,
1996, p.113.
215The results of "Kennedy Round", which took place betwk2é¥ and 1967, contained in the Geneva Protocol of 30
June 1967, were ratified by a decision of the Council of 27 November 1967 (Official Journal, English Special Edition,
Seond Series, |. External Relations (2), p. 228). The success of those negatiatilenis possible to introduce the
Common Customs Tariff on 1 July 1968, that is to say earlier than was planned.
A6Wed . NEF12al1F . FTSNyJ2a1lz aamd REdZMINBS VAT I YiA2Y Y!, ¥ RR 0O K
Croatian Yearbook of European law & Pohayl.7 No.7 Studeni 201. & ¢ KS 9 dzNB LISI Yy /[ 2YYdzyA i@
party to GATT 1947. Only the EC Member States were. However,the years, the EC acquired the status of a
contracting party for all purposes. All trade agreements and protocols negotiated in the GATT framework provided in
GKSANI FAYFE LINRP@AAAZYyAa GKFG GKS | INBS YeStp théiGATTSaNd by d ISy 7T
99/ 62NJ 9/ intstagreeingn® Segatigied inIhe GATT framework have been accepted only by the EC, ie
gAOK2dzi ASLI NFX 4GS | OOSLIiyOS o6& GKS 9/ aSYoSNI {idl GdSaon¢
217see: T.C. Fischdihe U.S., the European Union and the diahtion of the World Trade_ondon, 2000, P.231
218C21 24 1972, then confirmed by the judgementtmian Finance Administration v SPI and SAMIGTE269/81
218 C.Ryngaert, .IF Dekker, RA Wessel,.JVouters Judicial Decisions on the Law of InternaéibOrganizatios,
Oxford, 2016.
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the area governed by the General Agreemeansequentlyaccording to the Court,

the ime mber shi p came as a continuation o
membersip i n t h BlaviA[@rified that the Member States have transferred
their powers in the area covered by GATT toEé it is now appropriatéo evaluate

the status of the EUOG6s complthedVi@ dhewi t h
guestion is whethe technically,the concept of a customs union implies, as a natural
juridical consequence, the establishment of a harmonized customs infractions and
sanctionsregime In terms of positive law, the decisive criteria to refer to the
categorisations known d@sc ust oms aumdi ofinf r ee tradeo ar e
under the @TT:220

For the purposes of this Agreement:

a. A customs union shall be understood to mean the substitution of a single customs territory for two or more
customs territories, so thatuties and dter restrictive regulations of commerce (except, where necessary, those
permitted under Articles XI, XllI, XIlI, XIV, XV and XX) are eliminated with respect to substantially all the
trade between the constituent territories of the union &east with repect to substantially all the trade in
products originating in such territories, and, ii. subject to the provisions of paragraph 9, substantially the same
duties and other regulations of commerce are applied by each of the members obith® uhe tradef
territories not included in the union;

b. A freetrade area shall be understood to mean a group of two or more customs territories in which the duties
and other restrictive regulations of commerce (except, where necessary, thosegemditr Articks XI, XII,

X, XIV, XV and XX) are eliminated on substantially all the trade between the constituent territories in products
originating in such territories.

In the lteraturethatdeak with customs studiethere is an insistenaen thediversity

of the concept ofa customs unionand it isassemd that the underlying concept
governing the European customs union is deeply different because it ¢ess#tu
element of a wider process of European integrafibin fact, with regard to the
elimination of duties, the customs union is based on an absolute prohibition of duties
and charges having equivalent effect, applicable not only to goods originating in the
customs territory but to all goods in free circuwati Instead, the eliminationfo

guantitative restrictiondias beereliminated by the free movement of goods. In

220K (hase @Multilateralism compromised: the mysterious originsGatttd, 2006 51World Trade Review.

221 According to T. Lyon&C Customs Law hEF2NRI HanyY aLd A& ySoOQmdnkSt Saa

union requires a greater degree of integion between its members than the notion of a customs union necessarily

AYLX AS&dd ¢KSNBE Aad y2 R2dzod 0SOFdzaS GKS OdzadG2Ya dzyiz2y A
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addition, an external tariffas beendopted so there are no doubts about the substantial

application of the same duties.

It is noteworthy thatlebates on thene a ni n gs t @fms i hawe ibeen lively,
namelyon what to make of the wordingrestrictive regulations of commerce are
eliminated with respect to substantially all the trade between the constituent territories

of t he uniono.

The most remarkable decision from aistly legal point of view, since it was sparked

by achallengé??to theE U &pstem of customs administratioas"awhole", wasthe

case brought by thdS known asEuropean CommunitiésSelected Customs Matters,

36. The M pel ate Bodyos pifcahgasie was comraversiab By s i
January 2005, theUS complained that the rules concerning the European
Communitie® system of customs administration, under the Community Customs
Code,its Implementing Regulatiorandthe Common Customs Tariff rulesiolated

the GATT. The US appealed the panel 6s f
the WTO Appellate BodyAB).

More specifically, the US | amented t ha
Communitie® system of customs administration neeegyg resuledin a violation of
Article X:3(a) of the GATT 1994This states that:

Each contracting party shall administer in a uniform, impartial and reasonable manner all its laws, regulations,
decisions and ruiigs of the kind described in paragrapbfthis Article. The laws, regulations, decisions and
rulings which are in question are those of general application made effective by a contracting party pertaining to
customs classification and valuation and: saieduty, taxes or other charges, ordquirements, restrictions or
prohibitions on imports or exports or on the transfer of payments therefor, or affecting their sale, distribution,
transportation, insurance, warehousing inspection, exhibition, pihogessixing or other use.

The AB concluded that the penalty laws of Member States could be reviewed under
Article X.3(a) GATT 1994 and thus, theoretically, the claim could be legitimately

raised. Despite this, the jury held thiae government had notdauced evidence to

22gee:D.Rovetta,® [ dzZEX a ¢ KS ! { / KI f f SGTEB0O7iI®I. Np6Sp. 46307/ Ddfovietay & | Y )
a® [ dzEX 5Sbreithefeguiigsvertaliren zwischen den USA und der EG (iber die Verwaltung und Rechtsprechung
inderEGL2 f f dzy A 2y € T d23BMiestedtMi/Stein| BRI, |sk dapeuropaischédréoht WTOwidrig?, AW-
Prax2006, pp.516p My T Y& t NI @8oAfflF X a¢KS W2¢hraaldazyQ 2F GKS Od
of law according to Article X:3 (a) GATT 1994 and its impltdtio F 2 NJ 9! Odzad2Yvya I éutfar 5 Sdzia
offentliche Verwaltung Speyer, FOV Discussion Papers 58, Speyer, 2010.FOV 58, 2010, p. 17.
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demonstrate the exetce of noruniformity arising as a result of the European choice.
The AB noted that the US offered no evidence about the degree of difference between
penalty laws and audit procedures created by the vakitmmberStates of the EC.
Conclusively and signigantly, the AB has declaredtself unable to completthe
analysis with respect to tHg S &claim that the European Communitiesy/stem of
customs administration as a whole or overadls not administered in a unifm
manner, as required by Article X:3(@)the GATT 1994.

The next stimulant to the customs penalties might stem from the adoption of the Trade
Facilitation Agreement (TFA) entered into on 22 February 28irnte it applies only

to the WTOmembers that have acceptedaijainthere isthe issue of Member States

or EU competence on the acceptance. When looking at the members that have accepted
it, we logically find that theEU is classed as a membardanot the Member States. In
particular,Article 6.3 deals with the penalty issues, orienting the sanctioning policy

of each WTOmember.In this regard, théollowing legislationseems to beonsistent

withacommonc ust oms penal ti emodidedthattuct ure si n

Penalty Disciplines 3.1For the purpose of paragraph 3, the term "penalties" shall mean those imposed by a
Member's customs administration for a breach of the Member's customs lawafioagu or procedural
requirements. 3.2 Each Membshall ensure that penalties for a breach of a customs law, regulation, or
procedural requirement are imposed only on the person(s) responsible for the breach under its laws. 3.3 The
penalty imposed shatlepend on the facts and circumstances of the cabshall be commensurate with the
degree and severity of the breach. 3.4 Each Member shall ensure that it maintains measures to avoid: (a) conflicts
of interest in the assessment and collection of pesakind duties; and (b) creating an incentive for the
assessment or collection of a penalty that is inconsistent with paragraph 3.3.

23] NIAOES cdod Gt Sylfie 5Aa0ALIXAYSE odm C2 N leffPoseddzNLI?2 &
by a Member's customs administratiomrfa breach of the Member's customs laws, regulations, or procedural
requirements. 3.2 Each Member shall ensure that penalties for a breach of a customs law, regulation, or procedural
requirement are imposednly on the person(s) responsible for the breatuer its laws. 3.3 The penalty imposed shall
depend on the facts and circumstances of the case and shall be commensurate with the degree and severity of the
breach. 3.4 Each Member shall ensure that it rtedivs measures to avoid: (a) conflicts of intsrén the assessment
and collection of penalties and duties; and (b) creating an incentive for the assessment or collection of a penalty that is
inconsistent with paragraph 3.3. 3.5 Each Member shall enfizevthen a penalty is imposed for a breach oftoms
laws, regulations, or procedural requirements, an explanation in writing is provided to the person(s) upon whom the
penalty is imposed specifying the nature of the breach and the applicable law, iegusatrocedure under which the
amount or rangeof penalty for the breach has been prescribed. 3.6 When a person voluntarily discloses to a Member's
customs administration the circumstances of a breach of a customs law, regulation, or procedural reqtipgoreto
the discovery of the breach by thestoms administration, the Member is encouraged to, where appropriate, consider
this fact as a potential mitigating factor when establishing a penalty for that person. 3.7 The provisions of this paragraph
shdl apply to the penalties on trafficintrang$t S F SNNBR (2 Ay LI NI} INI LK odmMPE
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After the judgment given iEuropean CommunitigsSelected Customs Matters,, 36

lively debaté?* emerged on the coherence of a predominately decentralised system of
customs mfringements and penalties with the creation of a customs union.
Furthermorethe judgementt®ows how the the creation of a customs union as a project

of internal integration hasever been confined to intEauropean relations but has a
corollary internabnal dimension sincetheEUi s bound by the WTC
This makes thenternational customs policies the starting point of the external and

internal actios of European austoms law.

10. The European legal dimensionThe identification of customsinfringements
and the construction of sanctionsa sanctioning experimentation for the common

punitive tax law

The second level of reflection is more complex becauseimedat rationalising the
current debate about sanctioning measures, with obvepgsaussions on the general
principles and the structure in the definition of customs infractions. The funt@men
issue with the regulation of customs infringements and penalties is how to lay down its
foundations which arenecessarily bound to be oriedtin the light of the ongoing
debate about penalties. To answer this question, we should look more clobely at

external variables which might provide necessary guidance.

224 Timothy LyonsA Customs Union without Harmonized Sanctions: Time for Cha@jebal trade and Customs
Journal.
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The evolution of penaltie®® especially tax penaltie’€® has been a journey towards
EuropeanisationThe legislature on penalties has developed significantly since the
inception of the EEC. Th&CJ and the ECHR have been at the forefront of this
evolution, drawing on principles from common and civil law systems and moulding
them to the eeds of the EU. These developments have of course taken place as a result
of a more general discussion on tieture ofpenalties. Consequently, the principles

set out under EU law and the ECHR in the pesmltontext have become part of
national tax per#eso structures. The difficulty in presenting a theory of customs
infringements and penalties derivieem the multiplicity of interrelated but diverse

legal issuesCustoms penaltiesan be describeds a rich patchwork where different

legal interestintersect. For this reasoit,is necessar{o weigh up a variety of factors:

1) Common customs sanctions would authe
to customs infringements and thus the means of customs law enforcement, what
is generally known as apulia form of indirect form of enforcement. Thus, the
imposition of sanctions for infringements of customs rules implies, as a first
consideration, not only a reflection on the measures to be adopted but also the
identification of wrongful behaviourgto qualify as infringements, offences,
misconducts) which are deemed to have the effect of prejudicing the attainment

of a customs union or theEU budget. The use of Awrongf

225Baron, J.Poelmann, E & ¢ E LISy | f (A Sa Y Intaftaxy/ateidatonekaxReyiehy DecZDK7L WlHAS & ¢ =
Issue 12, p81:821; Delphine deDrouas IsbaelleSienkg 'The Increasing Importance of the European Convention on
Human Rijhts in the Tax Arealntertax, Issue 10, pp. 3833;LaurentPartouch& U ¢ KS 6 wAIKG G2 + CI
Civil Supreme Court Reduces Its Scope of Application to Tax MatB3kitertax, Issue 2, pp. 8&@®B5;
MirugiaRichardson'The EU and ECHR Rights of the Defence Principles in Matters of Taxation, Punitive Tax Surcharges
and Prosecution of Tax OffenceB6EC Tax Reviewssue 6, pp. 32334; lain Cameron 'European Court of Human
Rights' European Public Laussue 2, pp. 16188;RobertAttardz 4 ¢ KS 9/ (i1 wQa wbi@NgnBis¢ I E W
in Idem Rule’26EC Tax Reviewssue 6, pp. 33338; PhilipBaket 'Should Article 6 ECHR (Civil) Apply to Tax
Proceedingsihtertax, Issue 6/7, pp. 2@211;Le sanzioni tributarieell'esperienza europe®ir. Adriano Di Pietro, en
colaboracion con José Luis Bosch Cholbi, Giuffre, Milano, 2001.
226 Dannecker, G./Jansen, Gsteuerstrafrecht in Europa und den Vereinigten Staaléienna, 2007Hecker, B.
EuropaischesStrafrechf Heideberg, 4th ed., 2012; Kubiciel, M. Strafrechtswissenschaft und européische
Kriminalpolitik ZIS12/2010, pp. 742748. Leitner, R./ToiflSteuerstrafrecht International International Tax Criminal
Law, Vienna, 2007; Mdller, T., Europdiscistsafrecht und Zddtrafrecht 222011, pp. 3842;
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encompasses a broad range of breaches or violations of customsoilldesnig
this logic, the final element in enforcement is the imposition of sanctféns

2) Second, when enforcing customs law, both Member StatdstheEuropean
legislator must observe fundamental rights. Hypothesizing a potential European
theory of customgpenaties this must fall behind the general debates on the
development of a cluster of principles, those enshrined in and guaranteed by the
European legal order, through a direct application of them within the legislation

(very often the result of the plication of a national version of the principle).

11. Increasing number of cases of supranational and shared wrongs: the
European inroad into domestic sanctioning policies and the grounds for its

justification

One might wonder why the Europélagislabr has not intervened in such a fragmented
legislation @ customs infringements and penaltieeceptingthis coexistence of
different domestic sanctioning systemhis situation prima facie paints an undesirable
picture of those remedies meaotstimubhte compliance with customs law, a branch

of law which is genuinely a European prerogative, in terms of the function assigned to
customs duties and of the exclusive competenceElbeenjoys. However, these
considerations must also be weighed adaihse camcerns of developing uniform
customs sanctioning systems. Before focusing on the détattdnasarisen on the
nature of penalties, it is significant to take a step dacknderstandvhat types of

behaviours should be punishable and to classéyntas ifringements. It is generally

2273 .H. Jans, R. de Lange, S. Prenchal, R.J.G.M. WidderSihm/&nropeanisation of publiclaw H nn T X LJP HomMmY
element in enforcement is the imposition of a sanction. As already been mentmmedveral occasns, this is almost
always a matter for the Member States. Only in respect of infringements of the Community competion rules does the
Commission have the power to impose fines and penalty payments. Initially, the Community left the M&talesra
large mesure of discretion in the choice of sanctions they could impose for infringements of Community law. In order
G2 SyadNB | Y2NB STFFSOGAGS dzasS 2F alyOiliAazyazr GKS /2YYd
less spedic sanctions whiec the Member States must impose when Community rules are infringed. In the first place,
there are reparatory sanctions designed to restore the situation existing before the infringement of the legal order; for
example Community legislatiooften providesdr an action to recover European funds that have been wrongly paid.
the second place, Community legislation increasingly requires the imposition of punitive administrative sambgges.
sanctions go futher than requiring reparati@amd are designedot punish and deter. The most familiar of this kind of
alyOlAz2y Aa GKS FTRYAYAAUNI GADS FAYySde
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believed that the choide sanction certain behaviours testd reflect the beliefs and

the attitudes of the people of the State concerridowever this simplistic
interpretation glosses over the way European lawhamgedon what for many years

has been generally considered an essential feature of statehood. Recent development:
in European sanctioning policies have started to erode the idea that these issues remair
intact and untouched by Europeaation. In this regard, he cumulative effect of
variables and the sources have meaningfsiigpedthe development of a common
sense of shared social disapproval. The gradual acceptance of the European
interference within penalties increasingly impactartional level becauseimplies,

even at a minimum level, a partial assessment of the stigma attached to the offence.
Although sanctioning systems still differ within Member States, they are slowly

moving towards Europeaoriented structures.

The EUimpinges on penalties aanumber of waysThere aralifferent reconstructions

on this issue. Most obviouslpenalties might beequiredby European legislatioto

be implemated by domesticsystems or penalties might be provided within the
enforcement oEuropean law. Furtherme, sanctions can be provided due to shared
moves towards the protection of certain values or because it is necessary to sanction
the breach of new rules. The scholar$fipdistinguishes several categories of
misconducts or offenceshich have been, Wifferingextens, directly involved in the
process of europeanisatiolh.is possible to see how European law has remarkably
encroached on the domestic penalties system through the scheme proposed by
Bernardi.The author mainly refer®tcriminal offences butis classificatiorcan be
extended tancludethose offencethathawe an administrative or civil nature due to the
process of decriminalization which haateredmany domestic penalties structures.
Bernardishowsthe influence of European laat the hed of many offences. What
follows below is an attempt to present the d&pgan integration from another

perspectivein relation tocommon valueshat are beingrotecedand promotd. The

287 Bernardi] QF NY2y AT T ITA2yS RStEES &FYyTA2yA Ay 9dzNRPLI X [ Ay S¢
120



intervention of theEU in the sanctions sector has proved cruciadhtoformation of a

rich pool of values and has stimulated and encogragecommon sense of
disapprobation of certain types of conducts. This classification illustreeEurope

has necessarily influenced t hes,brimginga nge

certain degree of uniformity of values to be protected.

In fact this intervention has gone beyond the effects of an European influence on the
national enforcement of European rulésThe first category includes those offences
whose effect@and scope are merely domestic. Most broadly, Bernardi refers to those
offences that, due to a series of factors such as the type of underlying legal interest
(essentially national) or the impact of the relative conduct territorially circumscribed
(without any consequergffectsout of the national territoryzause an@xhaustheir

social alarnwithin a single state, and for this reason they are only regulated at the
national level and not even at a traossupranational level. According to the author,
many of these offences have long been assessed and sandtomedrather
homogeneous the various EU countries (this is found, for example large part of

the crimes that creaténatural” damage, such as murder, rape, personal injury, theft,
etc.),while others (such as tax offess) are still regulated in a very variable way by

the aforementioned countries. Despite their having substantive effects internally, the
natural process of approximation in providing a punitive response to these conducts is
due to various reasons such he pursuit of general objectives of punitive policy
reflecting European valuesf justice and solidarity enshrined in the Treaties. &her
might alsobe technicallegal ieasons related to the fact that following a stratégy

aims to align with common and shared sanctioning policies tends to improve the

growth of mutual trust among those working within the individual national systems,

229 ER. BelfioreLe incursioni della normativa europea nel dirittenale interno; A. Bernardi] QS dzNB LISAT T | T A 3
diritto e della scienza penaléTorino, 2004; J.H. Hans, R. de Lange, S. Prechal and R. J. G. M Widdershowen,
Europeanisation of public lapi 209;Riciclaggio e obblighi dei professioni€ti BernascanF. Giunta, p.26C. Harding,
B. SwartEnforcing European Community rylBsirmouth, 1996; G. Gras€tpmunita europea e diritto penale: i rapporti
FNI f Q2NRAYFYSyd2 O2YdzyA il NAMilan§ 1989; & SiebeEFropaiscH@Bigung uhd RS I
Euromisches StrafrechBerlin, 1993.
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which favour the strengthening of ¢hvariegated forms of relationships that can be

established between such systems in the field of criminal justice.

The second category of offegs is likely to become the object of a common criminal
policy ata supranational level and consequentty assime transational importance
becauseat concerns types of behaviors that, for several interrelated factors, must be
made punishable. The intervention of the European instruments has covered a wide
range of matters, for ingtae, racism and xenophobia, chidgxual abuse and
pornography, environmental crimes, people traffickiagd more generally certain
human rights whose protection, due to their importance, is demandad bgturale

before a recognised charter. Additidgalwe might append those transioaal
infringements whose actual or potential effects are across national borders and offend
fundamental values of the international community (for exampleithbas adopted
legislation within peculiar forms of transnatial forms of organized crime aaties

such ascybercrimes, terrorism, frauds in relation to electronic payments,- drug
trafficking, all marked by an intrinsic "derritorialization” of the prohibited conducts

or criminal international organizations).

The third category is representeylthose offenes which are technically European in
the sense they affect the economic and financial intéteststhe EU. With the
interests of the EU itself in mind, these offer include counterfeiting theuto, fraud
against the budgét' and market abuse. Within this area, the need to ersdegree
of uniformity in terms of the punishable condustéikely to be amplified. Obviously,
the focus otthis research will beon the rules which havbeendeweloped within this
field.

230 For an empirical analysis of the factual situation with respect to the phenomena and perpetratorsrafi@nd

study in terms of legal policy sed. Sieber¢Euroafraud: Organised fraud against tlieancial interets of the European

Union, Crimeé, Law & Social Chan@®: 142, 1998. See als&sterHerlinKarnel| NicholasRyder 'The Robustness of

EU Financial Crimes Legislation: A Critical ReVidve & U and UK Ariraud and Money Laundering Scherigiropean

Business Law Riew, Issue 4, pp. 42446,2017

2313 A.E. Vervael&EGraude en Europees economisch strafrecht. Europese monografieeanter: Kluwer, 1991.
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There is, howeer, another phenomenon, often underrated, which has greatly
contributed to the transition froahighly-centraized national sanctioning system to a
Europearoriented patternSpecifically, itrevolves around the issue of compliance
with EC legislations. Bspite the fact that, generally, enforcement of European law
develops piecemeal, vtill be shown that iis also subordinate to common standards
regarding the sanctioning measudésvill be shown later thatvithin the enforcement

of Union Law, there isa constant confrontation between European principles and

domestic law.

In conclusion, vaat is most strikindgrom thisinroad into domestic sanctioning policies

is the prototypical example of the Europeancimaery gradually in a@®n. It is
nonetheless notable that tB&J is being playng a dominant role in influencing the
ijusticeo policies in terms of the?int
The move towards European interference in criminalcpsi has led to the sio
perception and recognition of certain b
be subject to sanctions @f becomingii s a nc t i o nmehns &ywhich thik e
process has partly been possible is the direct enforcementdcauteoy theE U 6 s
institutions and indirect enforcement by the Member States to ensure the conipliance

with European law.

12. The enforcement of European law and the competence to impose sanctioas:

light approach adopted for customs law

As noted by legal commentators, custodebts are own resourogbose purpose i®

finance theEU budget andare necessaryfor the maingérance of the European

2%20n the European and Supraratal wrongs and shared wrong, s&tephenCoutts 'Supranational public wrongs:

The limitations and possibilities of European criminal law and a European comm@oitymon Market Law Review

Issue 3, pp. 74803,2017

ZB3WwAOKFNR al ONBNERI aGwSTeDeMAWA yaES H dz{ FREAINSEY | {(IA YOO (il ALAYNE | OK ¢
GwS3dzA | GA2y FfY2ad o0& RSTFAYAGUAZY Ad AYGNRBRdAdzZOSR @¢KSNB |
socety wishes. An effective system of sanctions underpins any regulatory struchdeayithin the European Union it

Ad a2YSOKAYy3a AyONBlFaAy3dfte NBIdZANBR 2F YSYoSNI adldasSax
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machinery. For the Member &duradfmmeywhiche c
it has a legal obligation to colléct®* Essentialy, the main responsibility for collecting
customs duties (and enforcing customs rules) still lies wighMiember Statebut
ensuring customs debt recovery and tackling customs irregulastialerently an
European public interest rather trmiomesticone It is, thus, a directly related matter

to understand the customs pofitdin terms ofits enforcement. The issue of customs

law enforcementas with every other field, involves a double reflection on the
identification of breaches of customs rulesmedy finfraction® , irregulaitiesod ,
fimisconducts , offefice® with its derived, appropriatBpenaltie®  isanctions?3®

to apply. This is logical as both infringement/offences and then penalties are drafted

with the purpose of law enforcement.

Even ifthe logic would suggest the opposite conclusion, before the adoption of the new
Customs CodetheEUhas not exerted any specific
enforcement of customs law. General obligations such as the obligation to collect
customs diés and those relating to own resour€€sare mainly carried out by the
administration and enforcemieof European customs ruleseedlomestic level. In the
absence of specific rules, tB€Jhasinfluencednot only the domestic administration

but also the consdints imposed on national enforcement of customs rules. For
instancejn dealing with the collection of customs duties, BE@F% held that, in the

absence of relevant provisions of Community l&@ach Member State is entrusted

234T, LyonsEC Customs La@xford, 2008 p.433
2350n this topi¢ see:Dominik LasokThe Trade and Customs Law of the European Uh#8v,p.49
236 European Union is a mixed legal system, due to the blend of different traditions, both of common law and civil law.
It is unsurprising that also the legal terminology, otiere, has developed independently, adopting influences from all
the Member States. As far as methodology and terminology are concerned, it is of importance to clarify the meaning
and the scope of the terms penalties, sanctions and sanctioning measuese fBims have become increasingly used
as synonims among Europearcggorrmakers, both within castaw and legislation. The same logic is behind the choice
of the term breaches, misconducts, failures and violations of customs rules. The term breaotible #nough to
capture any violation of customs rules or failureofd difficult is to distinguish between infringement, infractions and
offences as it inevitably exposes different traditional meanings behind their meartiegterm offence is usually ed
F2NJ RSaA3dylriAay3a ONARYSA KA BréachipfkaStatitdByNdNe otiaAmindr Ndamfrdhdl Y Sy ( €
type.
237T. LyonsEC Customs La@xford, 2008, P.58.
238 See: Joined Casesl63/94 and €04/94 The Queen v Commissioner of CustontsExcise, ex parte Faroe Seafood
Co Ltd and Orgpara 66. See also:48/98 Firma Sohl & Sohlke v Hauptzollamt Bremen, para-86203 Peterbroeck
and ors v Belgium, para 12.
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with laying down the detad rules and conditions for the collection of Community
revenues in such way as to not render the system for collecting Community charges
and dues less effective than that for collecting national charges and dues of the same
kind, or render virtually impssible or excessively difficult the implemetnba of
Community legislabno. Later, the European legislator codified the principles
stemming from the welkstablished case law with/rticle 42 while still exercising

the softer way of indirect form of éarcement and allowing the Member States full

discretion in relation tat.

Insdfar as the enforcemert of European rules is concerned, the competéhoéthe

EU to prescribe obligations of sanctionisgecific breaches ofJE provisions for
Member Statedp transpose into the national legislation, is of a quite differentaatur
to the direct sanctioning competence. The centralized method of enforé&ment
(through whichthe EU legislator establiggsthe way in whichan infringement of the
rules should be pushed by an European authority) constitutes an exception to the
indirect intervention in the enforcement procé$sThis is due to to the fact that
enforcement of EU law, in principle, rests on the responsibility of the national legal

systems. Thus, the Mdyar States are obliged to enforce it but discretion is left to the

239gee generally: P. Cralfl) administrativela® h E¥ 2 NR S H hetecentrdiised ehfdadeinentydEComntunity
law rights; Judicial snakésy R | FCRrSitutioal Aljylication in European Community and NationalDawlin,
MPPHT t @ +xFy RSYy . 23aO0KSemgidngé: the Sxpaxighée of2he EIME VG RA SE Y @22 Ni ¢
Maastrict Journgl1996;
20gee generally: Dehousse &/ 2 YYdzyAGé O02YLISGSyOSay ! NP (GKSNB fAYAGaA
Maastricht: an ever closer union?, Maastricht, 1994,
241 According to J.H. Hans, R. de Lange, Sh&@remd R. J. G. M Widdershowdfyropeanisation of public law
& { damta@lly, only in respect of the European competion rules, the Commission has the centralised power to impose
FAYSa yR LISyl f A RBoaddBiebér)PranceactMaiani{ Bhlancihglzedir&iZddnforcement of EU
fF6Y t I yR2 Ndofrion MaketiLawREvielsue 4, pp. 1081 b G C2NJ G KS o68ad LI NI
EU, centralized enforcement of EWlaas been practically synonymous with the original infringenpeacedure laid
down in Articles 169 et seq. EEC. Upon finding that a State was in breach of Community law, the ECJ would issue a
declarative judgment entailing an obligation for the State aemmed to take corrective action (see now Art. 260(1)
¢C9] 0ED
27 STA2YA RA RANRGG2 LISYylFtS SdNRBLIS23 LI Id dhbhpY [ Q2NRAY |
suoi beni giuridici che consiste nel potere degli organi comunitari di doaresanzioni amministrative punitive, prive
di carattere pente; e di un sistema di tutela mediata che consiste nel ricorso al diritto penale, al diritto punitivo
FYYAYAAGNI GAG2 S It RANARGGHZ2 | YYAYAE( N riddito péh&ldderdla { G | G
LINR G ST A2y S RSt RER 2098Sp. 226zN.V/edééles G. Betlem, R. de Lange and A. Veldman (Eds.),
Compliance and Enforcement of European Community Law. The Hague/London/Boston: Kluwer Law International,
1999.
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measues considered appropriate. Indeed, they may opt for criminal, administrative

sanctions but also private law means.

More fundamentally, enforcing European law is thus a general tibhg#&or the
Member StatesThe European legislator might intervenecasionally to reinforce
what, in any case, still remains a general obligation for the Member States. For
instance, the European laws might require that States should provide adequate mea
to ensure compliance and penalties should be effective, prapatgiand dissuasié®

This means that the sanctioning policy is imposed but the Member States dbeelop
own versions of the means of enforciagainstinfringements of European law

Although there areariations theysharea common pattern.

Generally within this context, commentatéfé distinguish three models of

enforcement of EU law sanctigfisin national legal orders:

1) An EU legal act defines the sanctions for the-oampliancewith EU law provisions, which are then imposed

by the national autrities directly on the basis of Union law; 2) An EU legal act defines sanctions, which then

must be transposed into the domestic legal order and applied by the national authoritie&B)ef§al act

imposes on Member States only a general obligatiendot sanctions for the breach of EU law, and the Member

States establish the sanctions within their national legal order and are responsible for their imposition when the

EU law is breackd.
Other scholarg* alongside the employment of legislative instents to lay down the
rules to be applied in the natiorlabal systemsuggest another driving force behind
the national enforcement of the European law: the-lzag®f theECJ Despite leing
dragged inta dispute on sanctioning competence matters, that®as progressively
oriented the requirements that the national enforcement must fulfil by referring to the
equivalence, effectiveness, dissuasiveness and proportionality. The |lagalivioagh

which the court has influenced this process is the principle of cooperation laid down in

2t 0 w2202 a9FFSOGAGS Sy T 2N SiydaNB-ay R YR ASFIINSNIBSEU  ASY Fe2dNI3 €
PohjolainenPrivate law and the Many cultures of Europe
2hy GKAE LRAYGIZ aSSY {141 NO3Z a2y A |Righis inkthelGoiftext Of Sankt@dng 2 F
Imposed by Member States fary FNA Yy ISYSy da 2F 9! [ | ¢Bdropeah PblyaRo, Boy2 CNI y 2
(2014): 229246.
245 Bitter, Die Sanktion im Recht der Europaischen Union (Springer, 2011),q36. (Ehglissummary, pp. 276280);
. AGGSNE Gt NPOSRAzNISIY SNKIIRFA 9y R K 91 KNRTANK &+ yOilThe2 y aé =
Emerging Constitutional Law of the European UiiBpringer, 2003), pp. £86; Poelemars [ | &l y Ol A2y R}
juridige communautair€Bruylant, 2004)Roland bieber and franeeo maiani, Enhancing centralized enforcement of
Sdz 1 6Y LI y RarhhoMarkét 2aaviRevedras
246 C, Sotisll diritto senza codice: uno studio sul sistema penale europeo viddite@o, 2007.
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Article 4(3) of the TEU TreatyArticle 10EC Treaty) The Member States are to take

‘all appropriate measures, whether general or particular, to ensfilemt of the
obligations resulting from action taken by the institutions of the Community'. The
Court adopted that wording (previougdiyticle 5 EEC Treaty) in the 197Amsterdam

Bulb judgment specifically with regard to the imposition of penalties fog t
infringement of provisions of Community law. TBeurt wentfurtherin the leading
caseGreek MaizgCommission v. Greecé) by proscribing that the Member States
must ensure that the penalties are effecti¥eroportionate and dissuasive for
breaches dEU law. In fact, the Court observed that whereas European legislation does
not specifically provide any penalty for an infringement, Member States are required,
according to the previous Article 5 of the Treaty, to take all measures necessary to
guarantedhe gplication and effectiveness of Community [awith this, the Court

has, for the first time, theorized those criteria which @oe usually required by
European legislatiowhen requiringMember State® implement measureés case of
breach of Europan lav. In this case, the Court stated that, even if the margin of
discretion is left to the Member States as to the choice of sanctions for infringement of
EU | aw, t hey mu s t thaeinfingements of lConpnamityt lawcawel a r
penalized under culitions, both procedural and substantive, which are analogous to
those applicable to infringements of national law of a similar nature and importance
and which, in any event, make the penalty effective, proportionate and dissuasivd h e
Courtspecifiedh e concept of e g uthenatior@laaheritisynuss t a t
proceed, with respect to infringements of Community law, with the same diligence as

that which they bring to bear in implementing corresponding nationablaws

247 See the judgments inCase 68/88 Commission v Greece [1989] ECR 2965, paragraph 24 but also Case 14/83 Van
Colion and Kamann v Land Nordrhé&ktestfalen [1984] ECR 1891, paragraph 15. The Court has regularly referred to
this approach in l@r decisions: &/90 Vandevenne andtbers; G326/88 Hansen;-29/95 Pastoors and Trafzap; €
177/95 Ebony Maritime;387/02, G391/02 and €03/02 Berlusconi.
248 In Greek Maizethe Court established that, in the light of principle of equivalencentirasures taken by national
authoritiesenforcing the EU law must be analogous to those applicable to national infringements.
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More disputd and compx was the issdé’ regarding the competence of tB& to

adopt penalties (both administrative and crimigdWith regard to enforcement by
imposing European sanctigfs(through whichthe European legislator establishbg
way in whichan infringement of e rules should be punished by national authorities),
the issue of a legal basis requiremeds picked up by theECJ but drastically
developed over the years. Gommission v Germarfy? one of the main points of
criticisn?®3related to the presumed incomp&te of theEU to impose sanctions in the
area ofagricultue?®* Dealing with this question, the Court demonstrated an acute
understandingf the issuddy pointing out thatth&€U6 s s ancti oni ng ¢
the sphere offte common agricultural policy, wéssed orArticles 40, n 3 and 43, n

2 of the EC Treaty. In other words, the ECJ formulated this line of reasoning, not
because of a clear rule bestowing sanctioning power to the commuhitgbting on

the fact that @ating a common organization ofragltural markets should implsli

measuresequired to pursue the objectives alongside the proposals, submitted by the

249 For a detailed analysis of the process of Europeanisation of national administrative law, see: J.H. Hans, R. De Lange,
S. PrechalR.J. G.M. WiddershoveRuropeanisabn of public law pp.232Ho0Y @ ¢KS [/ 2YYdzyA e Qa
alryoOiAazya 2NRAIAYIFGSAa Ay GKS FASER 2F (GKS /2YYdzyAieQa
provided for reparatory measures, amore specifically for the repaymenf European funds that had been wrongly
NEOSAOBSR® CNBY GKS 1 GS mMdhynQaszs GKS /2YYdzyAteé AYyONBI &
further than simple reparation. Under various regulations, it wadonger sufficient for Member States claim the
repayment of funds obtained by fraud, but the amounts to be recovered had to be increased by a certain surcharge
(fine) and the perpetrators excluded from the scheme in question for the next year. IBhthepmeatase the Court
ruled that the Community was competent to impose these sanctions in the agricultural field (..) This decision made it
LI2adaAoftS F2NJ GKS /2YYdzyAde G2 AyuSNBSyS G2 | O2¢ai RSN
sanctions for infringement of, at grrate, the common agricultural rule§he Community has made a wide use of this
possibility. Nowadays, these sanctions can be found in Commission Regulation 796/2004.This regulation prescribes in
detail the sanctionshe Member States must impose for iiffgements of the common agricultural policy rules. More
specifically, the regulation provides for two sanctions, namely: the reduction on the agricultural aid granted and (in case
of intentionally committed irregulariés) the exclusion from the supportteme for the following years. The next step
in the Europeanisation of national enforcement of infringements of Community law was that the Community
increasingly laid down rules regarding sanctions even outside th@ agfi (i dzNJ £ FA Sf Rdé
250p, Szarelaso, The European Union's Fight Against Corruption: The Evolving Policy Toweanter States and
Candidate Countrig€€ambridge University Press, p.48.
251K, Ligeti Strafrecht und strafrechtliche Zusammenarbeit in der Eisghen UnionBerlin, 2005; MPolelemansLa
alyOiAz2y REya fQ2NRNB 2dzZNARAIdzS O2YYdzyldzA Gl ANBT, 02y {i N,
tFNREAZ HAannT Wo! d9d SN St ST a! RYAYA A iidsa systedd & EuidpeaO G A 2 v
adminisi N» G A @S al yOu A 2y a kadmirisyativevkw apglicatior hilddiorSeinént od SRy law
in the NetherlandsDeventer/Boston, 1994.
252 G240/90 German v. Commission (Sheepmeat)
253 As regards the second @letion moved by Germany
ZontlS al yOUA2yAy3a a@adsSyYy gAGKAY [ 2 YI@iénzibss NJerDaddf sandidhl £  LJ2 |
FYYAYA&UGNT GA GBS LIBAsEoANE, S30A GA O2Ydzy Al NR €
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Commission after consulting the Economic and Social Committee and within two years
of the entry intdforce of this Treaty, for workingut and implementing the common
agricultural policy.In other words, the achievement of common objectives rationally
implies and defines the scope of sanctioning aéttoin addition scholar$® have
emphasized the role éfrticle 261 (ex Article 172) throgh which the competence to
Impose penalties can be inferred and implicitly recognized sinc&E@damight be

given an unlimited jurisdiction with regard to the penalties provided for in such
regulations adopted jointly bihe European Parliament and theu@oil, and by the
Council. Expansive tendencijé¥ in terms of the imposition of sanctions outside the

agricultural sphere, derived from this decision.

Interestingly, later on, the competence of thetBEddopt the legal measures aimed at
protection of firmancial interests was justified on the basis of Article 308 EC Treaty (ex
Article 235) asvasdemonstrated by Regulation 2988/19@ich establisheshat

If action by the Community should prove necesdargttain, in the course of the operation of thegmn
market, one of the objectives of the Community, and this Treaty has not provided the necessary powers, the
Council shall, acting unanimously on a proposal from the Commission and after consultiagropean
Parliament, take the appropriate measefies
Some years later, the need to better legitimise the competence of the EU in the field of
financial interests led to the insertion, with ffreaty of Amsterdam, dArticle 280 as

the main legal basis fahe legitimacy of administrative measufé$This requiresthe

B5¢SAl dzNRZ a[lF &FyOUuA2yYYRAE dzA ¥ RiWdMBug 19WA. a I diA SRNRSA (o L2
{FYTA2YF02NR2 /2Ydzy AGFNAR2 R2LJ2 fF /NIl 9dzNRLISkzoRSA 5A
di Diritto Penale Europdo a Sf OKA2NE &/ 2y G NOOAXNZA K 28Sd X OFENIABREA RYE  If dzE &N
Le frontiers de la repressiodniversité Bruxelles, Faculté de droit, 1972; HeitPenitive Sanktionen im Europaischen
Gemeineschaftrechteidelberg,1997;iBaneschil.e sanzioni amministrative comuanite, Padova, 1988.
X6 dZASNA | & &dLf LINAYOALAZ2Z RA LINRBLE2NI A2yS yStfS &a0St
FYYAYAAUNT GAGBS O2Ydzy Al NASé ureffayl'evblSzivnedd drittdpenale nellsshi diD NI & & 2
interesse europeo alla luce del Trattato di Lisbona. PUBBLICAZIONI DEL CENTRO DI DIRITTO PENALBEZUROPEO
MOHZ aAfly2 wunmmT al dzZ2ZSNR ! & 4aL LINRaGilrisdrtlens 2effakdoneS y G | f
di Giustiziae8t f I / 2NIS SdzNB LIS RSA RA NARI SidurellBp8riuri rfaoed de2piogetio/ Y 0 |
europeo. Esigenze di tutela degli interessi comunitari e nuove strategie di integrazione p&iBiRLICAZIONI DEL
CENTRO DI DIRITTO PENAHDPEDpP. 83Mc HE aAfly2s wnnyT al daASNRA ! & OH.
[ 2Ydzy AGFNA2 R2L}2 fF /FNIF 9dzNBLISI RSR. SisukeMlerianiAdi DEioy Rl Y S
Penale Eurogo. PUBBLICAZIONI DEL CENTRO DI DIRITTORERAREQ. 99244, Milano, 2007.
257See, J. H. Jans, R. de Lange, S. Prenchal, R.J.G.M. WiddeEhe&nropeanisation of public |a2007 p.233.
258 p, Szarelaso, The European Union's Fight Against Qatian: The Evolving Policy TowalMember Stées and
Candidate Countrie€€ambridge University Pregs48.
259, Sieber, Eurfraud: Organised fraud against the financial interests of the European Udione, Law & Social
Change30: 142, 1998.
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Community and the Member States to counter fraud and any other illegal activities
affecting the financial interests of the Community through measures to be taken in
accordance with Aitle 280, which shouldact as a deteznt and be such as #&dford
effective protection in the Member States. Furthermior®le mber St at es s
same measures to counter fraud affecting the financial interests of the Communities as
they take to counter fraud af f gadimitatong t h
was strictly established: it was specified tim&tcessary measures, adopted by the
Council in the fields of the prevention of and fight against fraud affecting the financial
interests to ensure effective and equivalent protection in the EleStates, could not
involve the application of national crimal law or the national administration of

justice.

Over the years, even iesponsibility for enforcement still mainly rests withe
Member States, EU law has gairatincreasing amount of pewinnational systems
of sanctions due to the Treaty of Lishi such an extent that it canposeburdens of

criminalization on the Membern&es.

The obligations of criminalization have raised the question of whether the EU has
overstepped its competers?®® However, after Lisbon, there are no doubts about the
legitimate interference of European law within criminal substantive law. Article 83
TFEU provides that the European Parliament and the Council may adopt directives
establishing minimum rules conceng the definition of criminal offences and
sanctions in thareas of serious crirffé with a crossborder dimension resulting from

the nature or impact of such offences or from a special need to combat them on a

common basis. Additionally, thelEmay enactirectives establishing minimum rules

260 The delate between the EU institutions and the Menidgtates was interrupted after the ECJ delivered its rulings in
cases €176/03 Commission v. Council (protection of environment through criminal law) &5 Commission v.
Council (shigsource pollution), Wwere it ruled that the European Community hawplied powers to oblige Member
States to enact criminal sanctions for the roompliance with EUlavh y G KA & LR Ay G aSSyY {14l N
of the Charter of Fundamental Rights in the Context otsams Imposed by Member States for Infringemts of EU
[F6Y [ 2YYSyl 2 yEupehnyPabicd s, hd: A(Z0M): 22@46.
261 These particular crimes are the following: terrorism, trafficking in human beings and sexual exploitation of women
and children, illicit drug trafficking, illicérms trafficking, money laundering, corruption, counterfeiting of means of
payment, computer crime and organised crirféus other types of crime
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with regard to the detition of criminal offences and sanctions in the area concerned
whereas the approximation of criminal laws and regulations of the Member States
essential to guarantee the effective implemgnitaof a Union policy in an area which
has been subject to tmaonisation measures. Thus, the Lisbon Treaty has provided a
legal basighat facilitatesthe adoption of directives on criminal law. In this context,
Article 325 TFEU is, instead, dedicated the legal framework regarding the fight
against fraud. Both #hUnion and the Member States are entrusted with countering
fraud and any other illegal activitighat affect the financial interests of the Union
through measurebatact as a deterrent antfaad effective protection in the Member
States and in athe Union's institutions, bodies, offices and agencies. Member States
are required to take the same measures to counter tnatidffects the financial
interests of the Union as they take to ceunfraud affecting their own financial
interestsFor theirpart the European Parliament and the Council, acting in accordance
with the ordinary legislative procedurand after consulting the Court of Auditors,
should adopt the necessary measures infiblels of prevention of and fight against
fraudthataffectthe financial interests of the Union with a view to affording effective
and equivalent protection in the Member States and in all the Union's institutions,
bodies, offices and agencieBhere arehowever, no longer limitations in terms of
criminal measwes to adopt. The recerDirective 2017/1371 of the European
Parliament and of the Counai 5 July 2017 orthe fight againstfraudto the Union's
financialinterestdy meansof criminal law, who legal basis for EU criminal action

Is Article 83(2) TFEU.Indeed,EU action in criminal matters has been recognised as
necessary for underpinning the effective implementation of EU policies in the financial

sector and in protecting the EU's financiaénasts.

12.1European customs sanctions and a camon frame of principles underarticle

42 of UCC.: Proportionality, effectiveness and dissuasiveness
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The existence of different penalty regimes is a vexed issue but the rtile &ICJ

should be applaudad the way it hasriented and set out the principland constraints

within whichthe Member States should mo\iéne impetus given by this catswv has

led to the codification of these principles. Nevertheless, this area remains fraught with
difficulties, which rest on a discretionary level of protection whose content may vary
amongst Member States. Indeed, legal scholad®Hipswarned of the unicity which

Is implicit in a customs uniothat inevitably requires a uniform structure of the
infringements and pekies. Within this, the caskaw of the ECJacts as aguide
through the jungle of numerous conflicting interests at stake and helps to identify
sound policy. The assessment of the customs penalties has been the subject of
consideration in a number o&®s. The process of setting out principles applicable
within customs sanctions is part of the
requi r% esgousedsbpth&CJ As seen above, the basis for the crystallization

of the principles within custos penalties is the casdaw developed on the national
enforcement of European laim countless desibns, the Court has ruled that Member
States not only have an obligation to implement European law but also enforce it, and
that the means must be ndiscriminatory (equivalent to similar national measures),

effective, proportionate and dissuasfit

The national judges have often taken action against alleged breaches of principles.
Proportionality®® more than effectiveness or dissuasiveness has beeneabtiihin

the context of customs cakv. In fact, many of the matters which have arisen for
debate in relation to the cakav are mainly related to proportionality. Doubtless,
proportionality has become the main parameter through which the Courtrhalat&d

the debate on the legitimate measures to be adopted.

262T, LyonsiEC Customs La@xford, 2008.
263], H. Jans, R. darige, S. Prenchal, R.J.G.M. WiddershpVleEuropeanisation of public 132007, p. 206.
264 As seen before, on the basis of article 10 EC treaty
BWh| @ WFHyas daAyAYdzY KFENY2yATFGA2Yy YR GKS NEBdS 2F (K¢
Wilmosky (Herausgebetmweltrecht und Umweltvissenschaft; Festschrift for Eckhard RehbinBerlin, 2007.
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In Commission v Greec€®t he Court dealt with the Co
that a State failed to fulfil its obligations under the Treaty. In partictiiarquestion

was whether, as theothmission argued, the fine imposed on the German tourist by
the Greek authorities wa® disproportionate to the gravity of the offence that it was
such as to jeopardize the system of temporary importation arrangements for travellers'
personal effects. Theenalty in question was equal to twice the amount of the customs
duties and taxes ahgeable on lawful importation of the goods due to the false

declaration.

From this leading case, the Court has followed this line of reasoning and bolstered the
principles framework on which customs penalties are, nowadays, modelled. First and
foremost, n the absence of harmonization of Community legislation in the field of
customs offences, the Member States are competent to adopt such penalties as appes
to them to be ppropriate?®” Second, States, when exsing the sanctioning
competencgarestill required to comply with European law and its general principles.

In this context, the principle of proportionality seems tonbast important in the
evaluation of the measaurThe principle has been formulatedoughwell settled case

law as follows: the adinistrative measures or penalties must not exceed what is
strictly necessary for the objectives pursued and the control procedures must not be
accompanied by a penalty wh is so disproportionate to the gravity of the

infringement that it becomes an ddode to the freedoms enshrined in the Treaty.

In cases which arose later, the Court again relied on the principle of proportionality to
evaluate the legitimacy of the sdioning policy. InSiesse t he Court 6s
resembled that o€ommission v Grex but went further in terms of content, being
inspired by the abovementioned cdee on the agricultural policy. Being called on to
rule on a surcharge imposed for duee to comply with the formalities and tinfienits

provided for in Regulatiod151/8, the Court added two requirements that Member

266 Case 68/88 Commission v Greece [1989] ECR 2965
267 (see, inter alia, Case 50/76 Amsterdam Bulb v Produktschap voor Siergewassen [1977] ECR 137, paragraph 33, and
Case 240/81 Einberger v Hauptzollamt Freiburg [1982] ECR 3699, paragyaph
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States must safy for the establishment of penalties, alongside proportionalty:
effectivenes and dissuasiveness. Intémgbt, the ECJ haspractically and concretely
explaired their substantive and essential content. In fact, the Court, by holding that
fA[t]he penalty incurred is thus intended to encourage traders to act within the periods
laid down and to penalize those wha i | e d , Seemeditorefer  the dissuasive
capacity.In addition when stating that the regularization of the situation of the goods
conditional upon the payment of such a penalizing levy does not appear to be contrary

to the European law, it angbly alluded tohe effectiveness.

The following case®8®regarding customs penaltiaseessentially a mere restatement

of the mentioned cadaw. Oneé®® in particular picked up the balancing enquiry
between the proportionality and the pressing requiremehtenforcemen ard
prevention. The EU judiciary had been asked whether the penalties regime, provided
by the Greek legislation, was compatible with the proportionality principle. The
defendant, Mr Louloudakis claimdthat the sanctioning policy adopted l&yreece
curtailed free movement ag dissuaded anyone from moving from one country to
another with one or more motor vehicles. The penalties regime in question provided
that,in the event of infringement of the temporary importatibe application of bi

fines (set at dlat rate on the basis of the sole criterion of the vehicle's cubic capacity,
without taking its age into accoyrdandan increased duty which could amount to up

to ten times the taxes in question. The Grgekernment disagreed, statititat the

threat of heavy penalties served to avoid loss of Community and national revenue and
ensure the proper functioning of the temporaehicle importation arrangements.

Consequently, it was deemadtto be contrary to the principle of proportiongli

In considering whether the penalties regime infringed the proportionality principles,
the Courtconducted a balancing enquiry of the valag stakeln doing sq the Court

did not massively outweigh the public interest in ensuring the requirements of

26850e:G-213/99 José Teodoro de Andrade262/99 Paraskevas LouldakisvsElliniko DimosipG91/02 Hannl +
Hofstetter Internationale Spedition GmbH
269 G.262/99 Paraskevas LouloudakisElliniko Dimosio
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enforcement and preventiofihe severity of penalties must be assessed through a
justificatory balancing exercise. The real question will beter the penalties are so
disproportionatast o constitute an obsttasthéasweo t

to this question that is decisive. The Court did not exclude that

a penalty based on the sole criterion of cubic capacity could be dispoopate to the gravity of the infringement,
in particular where it is associated with another heavy penaltpsiadpin respect of the same infringement. The
same could be true of a penalty amounting to a multiple of the charges at issue, for examnplestsnch
charges.

The heavy and severe penalties adopted to display preventive and dissuasive effects
are propationate as long as they do not impair the freeddrisalancing assessment

must be conducted by national courtjch are alsdasked with evaluating the values

at stake and specifically Awhet her , i
enforcement angrevention, as well as of the amount of the taxes in question and the
level of the penalties actually imposedhose penalties do not appear so
disproportionate to the gravity of the infringement that they become an obstacle to the

freedoms enshrined ihte Tr eat y o .

As regards effectiveneg® this principle is ordinarily expressed as follows: it is not
sufficient that national law provides for penalties for infractions of European law. The
national authorities must actually and effectively enforce tha rnlerder to guarantee
their effective applicatiod’* An exemplary cagé& wasthat ofthe failure of France to
fulfil obligations regarding the fisheries policyhe Court conducted the assessment
of effectiveness in combination with other legal constraifitee measures and the
controls implemented in respect of infringements of the fisherieswdesudged as
lacking andbeinginappropriate in terms of efficacy, proportionality and deterrence to
ensure the effectiveness of the Community system for ceatsen and management

of fishery resources.

270 On the effectiveness of different strategiaad sanctions in securing regulatory outcomes, see: Richard Macrory,
Redorming Regulatory Sanctionesigning a Systematic Approsizh { SS 1t a2Y C® { Yy@RSNE a¢KS
I 2YYdzyAdGe tF6Y AyadaiddziazyMRIOBNPIESaaSas: (22ta& | yR (SOK
211 Case @2/89 Commission v. Belgium;1@9/82 San Giorgio
272 Case €304/02 Commission v. France
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Instead, before the Treaty of Lisbon, the debate on the requireemesented by
deterrencesoon moved do a different and challenging conceptual level. The point in
question was whether only criminalsanctis coul d be s fThed ci e
debate was sparked by t he Gdheikplangtoryo n 6 s
Memorandum of the proposal for a directive on the protection of the environment
through criminal law 2001, in favour of the impositiof criminal sanctions for their

ability to demonstrate a social disapproval of a qualitatively differentenatumpared

to administrative/civil sanctions and thus to convey a stronger signal, with a much
greater dissuasive effect, to offenders. Thibade spread to thECH s s 2P ut i n
Significantly, the Court admittedthdt As a gener al rul e, nei
rules of cri minal procedur e f.dtlalbowent t hi

further, corcluding that

[this] finding does nbprevent the Community legislature, when the application of effectivpppionate and
dissuasive criminal penalties by the competent national authorities is an essential measure for combating serious
environmental offences, from taking measures whitate to the criminal law of the Member States which it
considers necessaity order to ensure that the rules which it lays down on environmental protection are fully
effective.

Scholaré”™ have inferred from this judgment the competence of adopting cilimina
measures under the condition of the need to ensure the full effectieétiessectoral
legislation. This decision was adopted before the Treaty of Lisbon but it is fundamental
to understandhatthe issue related to appropriate sanctioning policissbien and

still remains a sensitive theme involving not only the batanof the values at stake

but also the choicef EuropeStateto punish certain misconducts. Most important

213 See:StephenCoutts 'Supranational public wrongs: The limitations and possésliof European criminal law and a
European communityCommon Marketaw Reviewlssue 3, pp. 7¢B03,20174 . @ Ay aAiaidAy3a 2y (GKS ¢
Union to criminalize such conduct EU law is by implication identifying certain public goods as Europieagopals,
harm to which constitute a European public wrong. In Ship Source Pollution the Advocate Geessalisthe fact that
GoABld Ydzald 0SS NBOIFfftSR (KIG dzLlK2f RAy3 /2YYdzyAie oy2s |
if the legal interests protected in such offences were one of the objectives of the Community, no one would dispute t
ability ofitslawyF { Ay 3 02RAS&a G2 NBIdANB (KS aSYoSNI {iGlFrdasSa G2 |1
context, in Akerberg Frar®sy A G gl & GKS ! yA2yQa AyiSNBad Ay GKS LINRGS
placed on Merber States to ensure their protection that rendered it a matter of EU law thereby ensuring the application
of the Charter of Fundamental Rightstte criminal proceedings in question. A similar reasoning and insistence on the
LYy A2Y Qa Ay i SOWRIBAGR yA y2 Tl kS ¢LINBNIFSdzZR Oy 6S F2dzyR Y2NB NBOS
274 G-176/03 Commission v Council
215].H. Jans, R. de Lange, S. Prenchal, R.J.G.M. \WalderShe Europeanisation of public 122007, p. 237.
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it encourages a reflection on whether punitive measures are the neasitveftool to

deter.

12.2 The need for a common level of disapprovafor equivalent breaches of

customs rules

As will be shownbelow, theEU has increasingly meddled withesanctioning policies

of the Member States. Despite exclusive competenceanade reach (as lorasthe

issues relate to financial interestihereis a paradox at the heart of European customs
law in that its enforcement is based on differing national policies. In fact, the interaction
between European and national legislatiothis area is mainlgoneon a dual layer,

where each Member State impients principles fixed by European legislation.
Technically, customs infractions and offen@e meant to secure compliance with
customs legislation. Hence, they can be regardpdrasbreaches of certain obligations
which might, directly o potentially, infringe onthe European public budget or
breaches of rukeof a minor type. Such breaches aubject to only patchgegulaton,
according to Member asShe fietdofscGstoraswaw hassnste s s
received thaattentionntermsdé uni f ormity and cohesion
is reasonable to hawexpected. The question of what are, or shou|ctbesidered the

set of conducts that inhges upon the customs syst and how to sanction or punish
them depends upon an autonomewaluation of each Member State. The formulation

of A wlrooomngg 0 behavi our sandoffangas,eld Igft toi Membea c t |
Statesdé6 | egislation. | n t lvassrouaddrticteelX t |,
which fixes principles and geradly provides that each Member State shall provide for
penal ties for failure to comply with t
compy with customs | awo pad breachésioacustogns ¢ o
rules. Thus, the construction of infremts and offences is not even built on basic,
common forms of wrongdoing behaviours. Moreover, in several countries, the current

structure of customs infringements and offences is anachroamticeles on archaic
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forms of infractions which have surviveal the present day. Furthermore, breaches of
customs rules, incorporated by offences or infractions, might be treated more or less
seriously. As mentioned befordrticle 42 UCChasfixed principles (particularly
proportionality, dissuasiveness and efifeemess) to which sanctioning policy must
adhere. The implemenation of these principles tends to not materialise in a
homogeneous fashion across Member States. One specific and thomgiking

angle ofthe analysishereis about this sort of neutral sdpoint with regard to the
identification of breaches of customs rules worthy of being sanctioned and the degree
of reprobation to attribute to infringements of customs rules. The concepie of
customs union and the cohesion which might be expectedtigsisense, misleading
because it does not reflect the fragmentaustoms arena within which legal
subsystems apply and algathin which customs lawis implemented’® The most
remarkable feane of the current customs framework is a scarce attentioneto th
different leve$ of social disapproval attributed to the breach of customs rules by
MemberStates, andhe consequent remarkable contrast between those States which
opt for a criminal policyand those which do not provide any criminal penalties.
Substantially, both the breaches of customs raled the appropriate degree of
protection of a inherently Europeaimterest are subject to the scrutiny of 27 different
states. To provide some exangi€ three different ways of regulating customs
offenceswill be describedin Germany, the national provisici&dedicated taustoms

law can be found inthe Customs Admisiration Act Zollverwaltungsgeselaf 21
December 1992 and its implementing promsiollverordnungZoll V) of 23
December 1993. The&ollverwaltungsgeset{ZollVG), under section IX entitled
ASteuerordnungswidrigkeiten, Steuerstraftaten und Steuerngdmwudrigkeiten im

Reiseverkelr pr ovi des f or thatcemsiss oftadministiativg and y s t

216 K. LimbachUniformity of Customs Administrationtime European UnigrBloomsbury, Publishing London 2015, p.
4.
7C2NJ b { LI yAEAK f£S3Ff LISNRLSOGAGSY XKyp /Lded (yBYa ad INBRRKS NE | X
Global Trade and Customs Jour@T CJ), Kluwer, vol. 13, issue 7&8, 201881289.
278 Michael Wendler, Bernd Tremml, Bernard John Bugkkg Aspects of German Business Law: A Practical Manual
2006, p.239.
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criminal penaltiesA similar system is provided by Estonian legislation which, under
Chapter 9 dedicated to Liability for Violation of Customs Rule8 d@fo | | i?8fera d u s
instance, establishes thaaccording ta8 73 conveyance of goador cash subject to
declaration across the border of the customs territory of the European Union by evading
customs control, failing to declare the goods or cdsblaring the goods or cash under

an incorrect tariff classification or description, or bahg in any other fraudulent

manner is punishable by a fine of up to 300 fine units or by deténtion

The French° and Polisf! legislatiors haveopted only for crimial punishment
applicable to customs enforceméttWith regard to the Italian legal systebefore

the adoption of legislative decre®n 15 January 2016, n. 8 the customs penalties
system®was regulated by the TULD, fromricles 282 to 302. The legislative decree

provides undeArticle 1 a general clause that decriminalf?&4all the offencedor

219 See for tle Estonian legislatiorCustoms AgtPassed 13.04.2004
280 FreddyDesplanquesAméliede Franssu'Overview of the French Customs Infringements and Sanctions and the
Question of Possiblélarmonization{2018)13 Global Trade and Customs Jourrlabue 7/8, pp. 362809 where the
I dzi K2NBR | NBdz2S GKIFG aLd FLIISENB FNRY GKS addzRASa OF NNA S
States, such as Francegve favoured a crimid repression system (criminal sanctions) while others have favoured a
mixed system combining both criminal and administrative sanctions. The French system also sets itself apart through
the specialized criminal rules governing custsasctions whichde@ I 6 S FNRBY (GKS 3ISYySNIf ONR
281 See for the Polish Legislation: Articles3bof Fiscal Criminal Code (PL: Kodeks karny skarbowy) of 10 September
1999 (as amended).
22088 | fazyY 9da2NEBLISIyYy [ 2 dzNIImgof prdcethiRds:(stdditys iwBd iyMNIamegwddd ™k
and an ineffective implementation impact the financial interests of thé Elia SYO SNJ { G 1S&a KI @S RA
regarding penalty regimes. In the EU the enforcement of customs legislation idigatiolp on the partof Member
States. We found that in Poland, Belgium and France customs infringements are considered to be of a criminal nature
and systematically give rise to criminal proceedings. In Poland there are neither administrative nhomeiliepdor
customs mfringements, which can use a diversity of civil, administrative and/or criminal penalties to deter
infringements. This can distort competition in the internal market between legitimate traders while fraudsters can
exploit these diffeences and damage tie! Qa FAY I yOAlf AyGSNBadaod ¢KS /2YYAada
laying down a Union legal framework on customs infringements and sanctions, which is currently being examined by
the Council and the European Parliament. Dieective proposalsi the result of a study. There are loopholes in the
Odzali2yYya O2y iNRf 2F AYLRNIA& 2y (KS aSYoSNI {dlrdSaqQ tS3lf
WC2NJ Iy SELXFYyFGA2y 2F (GKS RSO Nhstohspéntltes ek: 5588 yRVaAgéHAF S O &
delle Dogane, 24 May 2016. To sum up, before the decriminalization reform, the decisive element between the
smuggling and the administrative sanctions was represented by the subjective element of inteFtias.the
application ofadministrative or criminal liability was entrusted to a criterion based on the intensity of guilt (Court of
Cassation December 3, 1983, No. 10478jer the depenalization of customs offences, the present structure of
infractions seerad confusing becausaf the overlap existing between a number of infringements. In the leading case,
the Court established that the art. 303 TULD applied, for instance, whereas the declaration was unfaithful due to
negligence, ignorance or gross negligenghilst the impositbn of the criminal offense in cases where the declaration
was accompanied by fraudulent means. Since the smuggling cases have been almost totally decriminalized and brought
back to the status of administrative sanctions, the intermdditions between thevarious cases are now to be resolved
in the same manner.
284, Di Tullio D'Elisiise nuove depenalizzazioni dopo i Decreti Legislativi 15 gennaioExfizigne 8
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which the penalty of the fine is applicable". This approach leads to an unjustified
discrepancy in terms of hierarchies of valudsw can it be argued that one interest is
different in value and thus subject to a different degree of proteciibis?question
raises the difficult issue of the different perceptiab®ut which customs wrong acts
areworthy of reprobation. It is hard to leVe that the central desideratum of customs
infringements and sanctions systems in ordeerioouragecustoms compéince is
being achieved bg segmented and uninformed approach based on the @ivierss

of Member Statesabout justice responses. Diffetenesponsesdo not appear
compatible with a system of infringements or offentiest presupposs the same
public interest?® Such irreconcilablstandpointswill be evident if the application of
this systems consideredWhen someone commits a customs wmgtuct, that specific
breach of customs rule could be sanctioned in one $§htee permittedn another.
Furthermoe, the judgment of disapproval or reprobation for shared infringements
incorporating breaches of customs rules can vary from the imposttiariine up to
punishment by criminal penalties. The most trenchant criticiSthe systems that

the breach othe same kind of customs rutonein different countrieswill have
responsebased on different moral basis. Thuthesame norcompliant behaviouis
treated in very different ways with resulting fragmentation in terms of the different
societal percepton of misconductsthat affect European financial interests. The
aymmetry between the Memb eandpé&tliees adodslyc u s
contradicts the idea ad technical onalimensionality ofthe Customs Wion and
undermines its integrity. Of cmse, an approximation by principles may be a
preliminary stage fofurther cohesion but the assessment of principleslisa matter

for Member Stated-or instance, translation of proportionality into decriminalizatio
policiesof some States shows thegree of autonomgnjoyedby the Member States

in assessing whether the severity of the punishment is proportiortatederiousness

of the offence.

285h Yy 9 dzNR LISy LJdzo BtapBenCoyfts 'SugdBnatidrallpublcSv@ngs: Fhe limitations and possibilities
of European criminal law and a European commupn@gimmon Market Law Revievssue 3, pp. 7¢B03,2017
140


http://www.kluwerlawonline.com/document.php?requested=document.php%3Fid%3DCOLA2017060%26type%3Dhitlist%26num%3D7%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D7&id=COLA2017060&type=hitlist&num=7#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=7
http://www.kluwerlawonline.com/document.php?requested=document.php%3Fid%3DCOLA2017060%26type%3Dhitlist%26num%3D7%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D7&id=COLA2017060&type=hitlist&num=7#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=7

If it is accepédthata customs infringements and penalties syss@ould function to
protect asingle, significant, valuabl&uropean interest, all law should then satisfy the
same standards that pertain to the categarizaof wrongful conducts and the
justifiability of nonpenal or penal sanctions. In order to promote effective deteff@nce
the reactio should be uniform or the deterrence will be perceived differently. It is the

only way to ensure the cohesion of diffefrgubsystems with a common goal.

That said, the difficulty in structuring and conceptualizing an European theory of
customs infringemets partly reflects its composite nature. Thus, its structure should

satisfy the multitude of theoretical basesgparameersof their legitimacy.

Furthermore, customs law offers a new frontier for European peralti#slsooffers
opportunities for cliisions between domestic legal systems and European law.
Tensions betweelituropean competencspvereignty and domestic legal heritage
might easily arise. In the light of national sensty over areas such as tax punishment,

the debate on customs infg@ments and penalties Hasenrather latent.

Moreover, it gets more and more difficult to igiae a single and coherent body of
customs enforcement ruldkat is able to merge the various crasferenced legal
bases and intereshilst simultaneously bag respectful of the domestic legal systems.
The system of ustoms infractions and penaltigsslat the intersection beween the
unicity of a customs union, their fiscal nature and the protection of European financial
interests. For this reason, it may helpful asa starting point to get a picture of the
regulatory approach through whiclu6peaninterests are protected, even thotig
protection provided by¥eU measures in the financial interests domain has its own

limitations because it cannot resultaverstepping the limitation gdroportionality.

286 Mikhel Timmerman 'Balancing effective criminal sanctions with effective fundamental rights protection in cases of
VAT fraudTariccd, Common Market Law Revievgsue 3, pp. 74996,2016.
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12.3From centrally regulated domestic sanabning systems to Europearoriented

penalties:the transition towards harmonized customs penalties

The first section of this research analyzed the current legalework of customs
enforcement and outlinetthe different approached adopted by Member States with
regard tdbothinfringementsandpenalties. The conclusions reached by commentators
and bythe EC in its Reporthave consistently shown that competition tiveen
economic operators is distortbécause tates apply infringements and penalties of a
substantial ariety to equivalent breaches of customs law. Having highlighted the
importance of the gulation and harmonization of customs enforcement, it renbains
be seen how thabovesuggestions will be implementedth a view todeveloping a
sound and viable customs enforcement structure. The second section ageedub

the contextual basis fateveloping a principled theory of customs infringements and

sanctions.

Methodological challenges arise from the composite nature of customs duties. Here,
the input of existing European penalties in the field of financial interests becomes
indispensable. bwever, as mentioned previously, the léstv years have seera
significant development and convergence in European punitive law. Despite a general
divergencenthep e na | t i dosideolagieadreaso®m theECHR has contributed

to align those domestic systetowards an advancement in terms of guarantees. This
background seems to be the seed for a coherent development of European customs
penalties.Of course, sucla move of increased interventionism within taxnpéies

might face reluctance. For this reason, pelegkers must balandéuropean public
interestsagainstthe parameters adomestic penalties. This would give primacy to
pivotal principles of domestic sanctioning systems and protect their national tax,

administrativeandcriminal law heritage.

142



13. Regulation 2988/1995A sanctioning model(or pattern) to follow?

The guestion arises which European penatisatbe used as modefor the purposes

of this researchThe most significant in thieegard isRegulation 2988/1998’ which

was recently followed byDirective 2017/1371?% This camp is fundamentébr two
reasons: the first one relat® the European role @ustoms dutie® whilst the second
one relates todevelopmentsof European sanctions in this fieldntuitively, the
Customs Wion, the own resources represented by customs duties and théoneed
prevent frauds are interwoven fact@drs,
In hypothesizing a uniform customs mfigements and penalties system, this is likely
to deal with failure to observe the customs rules. Logically, we might assuime bo
breaches resulting in a loss for customs reveao@ minor breaches of customs
regulation. Even if the European influence sanctions originated in thereaof the
Common Agricultural Blicy,?®? Regulation 2988/1995 has been depicted as an
fimperfect ‘cae’ of the Community punitive power aimed, on the one hand, to enshrine

the fundamental principles that must govern the exercise of this sanctioning power and,

BTAal dZASNAR S aLf NI mhddaSd disgiplina del potdrg puritivo comunitario, | patta natura
IAdzZNA RAOI RSt f S RigistayTrimestrefld Di Dirttdy Rizgrale DéllI'Bidbngreak 111, p. 52:659; A. Maugeri
GLf NB3IAre RIBSYOS: il rAodello di disciph del potere punitivo comunitario, 1l partel  LINARIVIStA LIA ¢ X
Trimestrale Di Diritto Penale Dell'economial. IV, p. 924015, 1999.
28adopted on the grounds of art. 83.2 TFUE. A. Venegoni, |l difficile cameliagbposta di direttiva per la
LINEGST A2yS RSItA AyiSNBaaiA FAYLFYTAFNR RSEfQ!yAaz2yS SdzNp
base legale, in Cass. pen., 2015, p. 2442 ss
289 See also: Special Report No 19/20tport procedues: shortcomings in the legal frework and an ineffective
implementation impact the financial interests of the ,EU
https://www.eca.europa.eu/Lists/ECADocuments/SR17SEFO CUSTOMS ENYdf & ¢ KS  yStdaNNdRs/ dlot &
prioritize the importance of customs duties as a source of the financing of the EU budget. The report of the High Level
Group on Own Resources The Commission has not made an estimate of the customs m@apshigbR as a benchmark
of true BJ revenue. However, the EU has not yet carried out an estimate of the customs gap, there are disincentives for
Member States to carry out controls, and the financing of the EU customs programmes does not fully ensure the
financial sustainability of the Qi Ya | yA2y 2NJ Aa y24 ttgleéea fAYy1SR (G2 (K¢
0Ly §(KAA O2yGSEGT GKS /2dNI 2F WIdZAGAOS KI&aX K26SOSNE
Community does not ftow from the establishment of theustoms union, but constitutes an independent objective
which, under the scheme of the Treaty, is placed in Title 1l (financial provisions) of Part V relating to the Community
institutions and not in Part 11l on Communjiglicies, which includestheca@sty & dzy A 2y | Y R E2@0MR Odz (i dz
para 29.
291 J, H. Jans, R. de Lange, S. Prenchal, R.J.G.M. WiddershbeeRuropeanisation of public |1a2007,P.232;
ReneBarents 'Community Agcultural Law and The Court's Case Law In 1988, 26 Common Market Law Review
Issue 3, pp. 39421,1989.
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on the other hand, to address those "irregularities" against financial imigPé#ts

noted bythe scholarship® the development of the abovementioned regulation by the
Council and the Commission was a respon
truly supranat ilofaa,lit representsithe ahighest poimtoineth
legislationr e gar di ng t he fAadmini st raktropeanlevelan ct

to combat fraud against the budgetary resources as a matter of extensive public interest.

I n this respect, sediments of ettediythsdi ve
Regulation. It was a first attempt to develop a theorwbpean infringements and
penalties and for this reason may significantly contribute to the formulation of an
European customs infractions and penalties system as well as to patdahty with
European values. Looking at it as the highest point in the Europeanisation of national
administrative sanctiori®* scholars have attempted to marshal the principles
stemming from the European aseires through which thEU protects its finanal
interests The idea was that this framework would contain an implicit spectrum of
assumptions and thus principles about what renders the punitive law legitimate.

However, many of these provisions seterhave gone unheeded.

292According to A. Maugeri, Il regolamento n. 2988/95: un modello di disciplina del potere punitivo comuimhipenite
- La natura giuridica die sanzioni comunitarieRivista Trimestrale Di Diritto Penale Dell'econdmiad L f NB I 2€ | Y €
esame potrebbe costituire, insomma, un primo, pur imperfetto, «codice» del potere punitivo comunitario volto, da una
parte, a sancire i principi fondamentdlh K S RS @2y 2 LINB&AASRSNBE f QSaSNODAT A2 RA
«irregolarita» contro gli interessi finanziari comunitari, comprese, come esaminato, quelle rientranti nel concetto di
frode ai sensi dell&€onvenzione contro le frodi comitarie, garantendo in attesa della tanto auspicata ratifica di questa
Convenzionedapartedidzi GA A LI S&A YSYONRZIZ dzy YAYAY2 AYyGSNBSyild2 a
2931 @ { A S ofEadHEOrgagisdzN@®ud against the financidli SNB a G a 27F (i K@im& daNg Basialy | yJ
Change30: 1c42, 1998. Interestingly the author notes that KS & RYAYAAGNI GABS &l yOaAz2y
European Commission al$@s a significant role in the fight against irregularities. Toeincil and the Commission
developed this in response to their insufficient jurisdiction to create truly supranational criminal law. According to a
FNIYSE2N] NBIdz | (A2 yionQNEESRI tAsy avdpfdpi ARK/Sa SA yoOf dadg FA Yy S
schemes, or the obligation to repay sums exceeding the grant by a specific percentage, not including interest. Despite
GKS 9dzNBLISFY [/ 2dz2NI 2B Wizd RAcBSEIEIMNBDE @IASANAY ANY (KSS / 227 Y dzy
neverthelessainclear exactly how far EC jurisdiction extends with respect to the creation of not only administrative and
civil law provisions, but also criminal administrative sanctions, and where thieboreets that of actual criminal law
LINE GAAA2Yyadé
2% 0On the Eurpean administrative sanctiongdrienne de Moowan Vug, Administrative Sanctions in EU LReyiew
of European Administrative LaWolume 51, 2012:Administrative Sanctions in the Europearidsh, Oswald JanserOn
the European administrative law, seeBJAuby and J. Dutheil de la Rochddeoit Administratif EuropéerBrussels,
2007; M. Chiti Diritto amministrativo europeoMilano, 2013; P. Craig, EU administrative law, Oxford, 2012; HCH
Hofmann, GC Rowe and AH Térltministrative Law and policy of the European Unfxford, 2011; J.Boriano Garcia,
Procedimiento Administrativo Europedavarra2012.
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Firstly, the regulation embces a widec onc e prtr eqgful dar i tyé as
infringement of a provision of European law resulting from an act or omission by an
economic operator, which has or might potentially have the effect of prejudicing the
general budget of the Communiti@sbudgets mnaged by them, either by reducing or
losing revenue accruing from own resourcéAT or Customs) collected directly on
behalf of theEU, or by an unjustified item of expenditure (structural fundggal
scholarship® thus inferred its main spe of appliation: predominantly customs,
VAT, structural funds and agricultural field. This regulation is laudable since it gives
a fundamental parameter to label adeintify the central notion of offences in the field

of financial interests A definition of what ca be regarded as an infraction is
notoriously difficult to find. More specifically, two categories of irregularities are
coherently grouped usideat itvhee nheeaasdu rnegs
According toArticle 4, as a general rule, any irregukastould involve withdrawal of

the wrongly obtained advantage:

0 by an obligation to pay or repay the amounts due or wrongly received,

0 by the total or partiablss of the security provided in support of the request f

advantage granted or at thea¢ of the receipt of an advance.

These measures provided for in this Artial#l not be classified as real penalties.

Instead Article 5 regulates those irregularities, regardednasntional irregularities or

those caused by negligence, which leath&ofollowing administrative penalties:

(@) payment of an administrative fine;

(b) payment of an amount greater than the amourasgly received or evaded, p
interest where appropriate; this additional sum shall be determined in accc
with a pecentage to be set in the specific rules, and may not exceed th

strictly necessary to constitute a deterrent;

2%]. H. Jans, R. de Lange, S. Prenchal, R.J.G.M. WiddeyJthe/Enropeanisation of public |a2007, p.234.
145



(c) total or partial removal of an advantage granted by Community rules, eve!

operator wrongly benefited from only a part of thdwantage;

(d) exclusion from, or withdrawal of, the advantage for a period subsequent to

theirregularity;

(e) temporary withdrawal of the approval or recognition necessary for partici

in a Community aid scheme;

() the loss of a secuy or deposit provided for the purpose of complying with
conditions laid down by rules or theplenishment of the amount of a sect

wrongly released;

(g) other penalties of a purely economic type, equivalent in nature and
provided for in he sectoral rules adopted by the Council in the light of the sg
requirements of theectors concerned and in compliance with the impleme

powers conferred on the Commission by the Council.

Interestingly, legal commentatd?® have commended thegelation for the various

| egal safeguards provided, i n particul
measures not regarded as fireal 0O megsur e
as well asthe fact thati p u ni t i strativeasdnotions imagnly be imposed in
respect of irregularities caused intentionally or as a result of negligewdeh
hindsight, this regulation has not formalised the basis of the principles expected to be

strictly applied toEuropean administrates sanctions. More spifically, some of the

2%], H. Jans, R. de Lange, S. Prenchal, R.J.G.M. WiddersHwwdfuropeasation of public law2007, p.234. The
I dz{i K2 NB vy 2 (itiSn 2088/95(providesSaFydatl dverview of the variety of measures and sanctions for which
Community legislation provides. Infringements committed intentionally or negligently are generalghpdniot only
by means of reparative measures, depriving thazecerned of the illegal advantage, but also by punitive administrative
sanctions, such as the administrative fine or exclusion. Itis laudable that various legal safeguards are presasgesd in ¢
where administrative sanctions may only be imposed: fomgxe, administrative sanctions may only be imposed if
they are provided for by a prior Community decision (protection from retroactivity), there is a limitation period for
proceedings, and thee sanctions may only be imposed in respect of irregularitiesezhintentionally or as a result of
negligence (fault). Morevoer, the regulation provides for the situation where concurrent criminal proceedings have
been initiated against apersonincoé A 2y A GK GKS alYS ANNBIdzZ I NR (& dé
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principles extrapolated by the literature have not been assimilated inQGi@ £

judgments, which in turn are based on different conclusions.

Since its inception, according to the scholarship, thane beerenmouraging signs

that supjective requirements and thus the principle of culpability were
putonastatutory footing. The structure of the regulation, providing a distinction
between intention/negligendmmsed irregularities and strict irregularities, would
support the argumenthat the principle of culpability seems to be upheld for
administrative sanctions. In other words, the distinction betweenlfaséid offences

and strict irregularities wagterpretedas a signal for a recognition of the principke o
culpability for spedfic violation of rules, displaying certain characteristics
Unfortunately, despite the perceived position of the culpability principle at the apex of
European sanctions, the status of the principle res@agontroversial issue and, as it
will be demonstated later, its absolute value is rather undermined by the frequency of

the breach within criminal and administrative law.

Importantly, in the recital it is established that this Regulation will applyowrith
prejudice to the application of the Membert8gcriminal law:this does not preclude
Member States from adopting a stricter legislation. As a rethdt,legal interest
protectednamelythe financial interests of the European Union, may be pratéxcith

by criminal law and by administrative law.

In any case, this Regulation forms an important point of comparison and might be taken

iInto account as a model for asfructure opunitive offences relating to own resources.

14. In search of a fiscal(customs) system coherent witlhuman rights

Reguhtion 2988/95 on the protection of European financial interests must count as a
preliminary legal source to be taken into accowhendevising auniform customs
sanctioning strategy. Of course, it is an important prerequisite because the protection

of financial interests burdens the customs legislatitowever,the real impetus is
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linked to a broader process@Ediropeanisation which has impinged theappearance

of the domestic penalties regime, with specific regard to the tax ones-léligh
supranatioal framework principles are cascaded into domestic anobEan systems,
which in turn implement such rules. In order to illustrate which amdendernal trends

have been transplanted into domestic tax sanctioning systems, a brief survey follows
of the \various mechanisms in this proce$&xpansive Hropeanisation. Two separate
theoretical issues emerge within this background but they will ¢ndoalescing.
Undoubtel y, t he story of the metamorphosi s
Is connectd to the development of the case law on fundamental rights established by
the ECHR The controversial debate regarding an adequate level ofdodiwights
protection starts frorthis. Indeed, the protection of human rights hasn@nsured by

the ECtHR, which hasbeenentrusted with interpreting the ECHR and holding the
contracting parties to account. The second step is more recent, coincithntpev
phase of full recognition of rights, ar
Fundamental Rigbkt®’ and its integration into EU primary la&? which has led to a

greater legal certainty for the protection of human rights.

In fact, the controusy on the legal nature of penalt@m®sefollowing one of the most

important steps in the history of the ElWbr the perspective of human rights

297t | & 1j dzi £ SChapke:({TeyES baw Bimensiontdimanw A 3 i TaxMatters in Principles of Law: Function,
Status and Impact in EU Tax La®FD. The author points out th@tL y 3 Sy SNIJ f (0 Sidvricporatgs &2 F
the protection ohumanrightsand fundamental priciples that are common to the tradition of its Member States into
its own legal system, it is also clear that the institutions and bodies of the European Union should respect suck.standard
Accordingly, all provisions that are specifically directed airistitutions of the European Union, to the extent that they
express principles that are related to fundamemights, must derive their validity from the underlying principle,
whether itis contained in the EU Charter, in other provisions of primaria®lJor otherwise remains an unwritten
principle. In so far as the validity is derived by a principle of EU law that neither refle@sarights, nor is based on
the common constitutionatadition of EU Member States, nothing would prevent the Europdaan from adopting a
stronger protection of suctightsthan that which is otherwise available in the Member States. However, if that were
the case, one would have to consider that whdre protection of aight granted by EU law is at stake in a Member
State, the application of the EU principle of effectiveness would require that the same level of protection should be
applied at national level. This remark implies, in the context ofrtieimentation of EU law, that there may be no
different levels of ptection in respect of EU law according to whether its effects are produced at national or European
level. This matter will be of particular importance in the context of understandinméasing and implications of the
reference to the implementation6f! €+ ¢ o0& GKS aSYoSNI {dlIGS&a Ay O2yF2NNAI
28 @ {GIFNJ] X Ga9AY DNHzzyRNBOKGalldlFf23 FdzNJ RAS 9-Zeieehidt A 4 OKS
545,548 where the author stresses the importance of a fdmaeognition of Human rights, in terms of legal certainty;
Jurgen Bast, Armin von bogdan&inciples of European Constitutional Ja®xford, 2010, p. 483.

148



protection. As noted bthe literature?® this is especially true when considering that
the Charter has thers@ legal value as the treaty, as expressly provided birticde

6 of TEU, and thus those rights are legabiynding on the EU and its institutions.

Hence, should a common system of penalties and infringegmentcome to be
formalized in the future, itsontent will have to take into account tine communef

fundamental righf8° stemming from the EU Charter.

141E ur o p e a complianeedvghframework of fundamental rights

Conceptually, as mentioned previously, assuming that European customs rules will be
enforced by estdishing customs sancins, the European legislator (as wal
Member States) must observe the system of fundamentaPfigitstection. Problems

might arise if one tries to define which fundamental rights are binding for the European
legislator because dtiie critical statu¥? of the ECHRIn fact, the current status tifie
ECHRIs rather delicateDespite the ongoing process atassion’ the ECHR ad

the caselaw of the European Court of Human Rights, are not directly binding for the
Union and its instutions. This derives from the fact that 68 is not party to ECHR

while the Member States amnd this places them under uisder the full jurisdictia.
However, theeCHRIs part of European public law since Articl8pof theTEU refers

to fundamerdl rights, as guaranteed by tBEHR, as part of the general principles of

29C, Barnard and S. PeeEsjiopean Union LawOxford, 2017.
300DavideRovettg Vincenzovillantex &1 F NY 2y AT FGA2y 2F [/ dzad2ya [l 6 tSyltda
Institutions at All Ralized It Is a Multilevel, Multisource Complex Syst&uomMe Refledbns Based on the Italian
/ I & @®&13Global Trade and Customs Jourrissue 7/8, pp. 34346,
301 A BernardiCinque tappe nel processo@2 & G A GdzZl A2yt AT TFT A2y S RSt finRivyitA 2y S ¢
Dir. Pubbl. Communit., 2013; Rosio, | diritti fondamentali nella giurisprudenza della Corte di Giustizia, in Riv. It. Dir.
Lav., 2, 201DavideRovettg Vincenzd/illantex & | | N 2 y Atdris latv Pefaltizstin the @zitopean Union: Have
the EU Institutions at All Realized It Is a Multilevel, Multisource Complex System? Some RefBagixd on the Italian
/ I & &E18)13Global Trade and Customs Jourissue 7/8, pp. 34346.
p lemmydr a¢KS wStl A2y 0SGsSSy GKS / KFENISNI 2F CdzyRI YSy
Convention of human right dzo & G | y (0 AdASn A MdISYO GaWT Yo [ Sy SNI&AZ a9 ELX 2 NA
Fdzy RI YSY (| t ENdbp8ak Catigutiodaklawveniéws
303 For a debate on the accession to the European Convention of Human Rights: PTiGragicession of the European
Union to the European Convention of Human RighBxford: Hart Publishing, 2013; Anna Francesco Masiero,
G[ QL RREARGSY A2y S 9 dzNR LIS |, Dirlttd plertale ¢oStdgesband/QIBH/A £ A LISy | f A €
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Community law. This is reflected in the cdagv of theECJ which regularly refes to

the ECtHR andts caselaw inits judgments but apmsthem indirectly as part of the
generalprinciples of theE U dasv.3%* In fact, according to wekettled caséaw3® of

the ECJ fundamental rights form what has been identifisdhe ius commun&® of
human rights as an integral part of the general principles of EU law. For that purpose,
the ECJdraws inspiration from the constitutional traditions common to the Member
States and from the guidelines supplied by international treaties for the protetctio
human rights on which the Member States have collaborated or of which they are
signatories. AsAdvocateGeneral Kokoft’” established, Article 6(2) of th&EU
represents the codified version of this cse. The current situation is that, since the

EU is not a party to th€onvention, the juridisdiction of thECtHR over theEU is
excluded but fundanmtal rights are appliede factoas limits to the acts ofEU

Institutions and upon the acts of the Member States implementing EU law.

As such,irrespective of whether the enforcem@hiof European lawis primarily
stemms fronthe imposition of sanctionggscribed in detail by an European regulation

or is bestowedo the discretion of Member States, the penalties regime hdsa
substantive ficriminal chargeodo, must 1 nc
are at the heart of that branch of Jdmown as having a truly and substantial criminal
nature and ensure the protection of individuafsndamental guarantees in criminal

proceedings. The binding effects of these individual rights and principles received

304 Rutili first case
305 Rutili first case; internationaleHandelsgesellschafi1/70, EU:C:1970:114, paragraghandNoldv Commission
4/73, EU:C:1974:51, paragrapB; judgments ireRT G260/89, EU:C:1991:254, paragragh andKadi and Al
Barakaat International FoundationCouncil and Commissio8402/05P and é115/05P, EU:C:2008:461,
paragraph283), HoecsG-46/87 e G227/88
59 {1 [xL! 3T [ QS IGRWIdiyASy RRBEdzyRNPAAdA & RS f WK2YYS Si RSa
LISNELISOGA DS RS LWdzyAlt SdzNPB LISy yl&Cour budbpésued NSDront©2 Y LI A S L
LQlI 2YYSZ Ay tNRGSOGAYT 1 dzYly wAdIKdaz 2L
307 Opinion of Advocate GeneralZd54/15 that defines the relationships between Eu and ECHIRil recently, the
European Union did not have the necessary competence to become a Party (accede) to the ECHR. This has now
changed with the entry into force ohé Lisbon Treaty, on 1 Decembei020The Lisbon Treaty provides such
competence and also commits the Union to accede to the ECHR.
308 C, Barnard and S. PeeEsjropean Union LavDxford, 2017
39 d td xSN¥SdZ Syz da¢KS A aa dskatizeBpplicatiyhRnd¥r8oycéent bf coddnahityil & Ay
frge Ay WO! dAdministr&idelaw Spkatian Sl @fdtcement of community law in the Netherlands
Deventer/Boston, 1994,
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significant support fromthe casdaw of ECJ, which referred to them as general
principles of EUlaw before the proclamation of the Charter of Fundamental Rights
andare now provided by the Charter itselfheyinclude a widerangeof rights: the
presumption of innocence; the legality ofnemal offences and penaltieaullum
crimen, nulla poena se legg; lex retro non agit the principlelex mitior, the
proportionality of criminal penalties; and doulpd®pardy.As said these principles

wereheralded as general principles before the adomf the Charter.

For instanceit is worth mentioning thdirst fundamental rights judicial review given

in Hoechst'®, In 1989, the Courstarted to develop arguments light in the light of the
fundamentatights protection to confirm later theite principlesstemming from ECHR

not only constitute part of EU law, but above all they are constitutional principles
common to the Member States, and in addition they form part of the ECHRs.acqui
Consequentlynaional courts applying crimingdenaltieswithin theenforcement of

EU law are bound at the same time by leffamework conditionsof national

constitutions and criminal codes, the ECHR, and eventually from the Charter.

On might wonderinsteadhat isthe added value provided by the proclamatiothef
Charter.Undoubtt vy, t he adoption of the EUGs Ch
seen as a substantive move towards the constitutionali@atdrfiundamental rights.

Article 6 of theT E U, establ i s hi mights,tab guaranteédd by tthea me
European Convention for the ProtectiontHifmanRightsand Fundamental Freedoms

and as they result from the constitutional traditions common to the Member States,
shall constitute generalipmci pl es of t he Unionbs | aw(

potentialimpact of this catalogue of human rights;luding ontax matters.

310 Joined Cases 46/87 and 227/88echst AG v Commission of Eheropean Communities
811 S, Peers, T.dtvey, J. Kenner and A. Waithe EU charter of Fundamental rights: a comment@ryford: Hart
t dzof AAKAY3IZ wHamnT Yo [SyFSNIA&S G9ELX 2NAYy 3 (BUSpeanA YA (&
Constitutionalaw review
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The legal scholarshif? agres not only on the higher degree of certainty but issist
the legitimating force of fundamental rights, empowered by theCkakter. In this
regard, it has éen emphasized by tax and consitutional schftismat the catalogue
of Af unda me n thavascrystallizddtbyg the EUharterc should not be

perceived as a strict maximum standard of protection.

In this regard, Pistone emphasizes the expansivdafoantal rights method adopted

i n this cont extthe EP €Charter bfnFgndamentightsshauld A
therefore not be perceived as a normative cage within which EU law must frame its
future development, but rather as a legal instrument to enlegedecertainty and the
ability to predict the boundaries of supranational law not just by refer® the ability

of EU legal principles to expand, but also by reference to a more precise framéitork

Article 6(3) of the TEU proves his assertion by pidikg farreaching protection of
human rights, not onlfor those codified by the EU Charter of FundameRights but
many otherightsi those enshrined in constitutional traditions common to the Member
States, aththose stemming from tHeCHR.

There night be another additional benetiiat derivesfrom the Charter, with specific
regard to tax system3hese areules’'® aimedat orientng the actions ofEuropean

bodies, such as the right to good administratt®As noted by theoristg'’ the notion

2 @ { G NJ 5 OKLAY I DiNHz2RANIT dzNJ RA S 9 dzNEWwdpaisehe &BndredbEitsGiifty a OK | -
545,548 where the author stresses the importance of a formal recognition of Human rights, in terms of legal certainty;
JurgerBast, Armin von bogdandprinciplesof European Constitutional laxford, 2010, p. 483.
3B OO02NRAY3I G2 tod tA&dldz2yS o/ SNIFAyfezr GKS SEA&GAY3T TN
indication that EU law may allow for a stronger piaiten ofrights, as compared to the imimal standards applicable
dzy RSNJ G KS 9/ 1 woé
314p, PistonePrinciples of Law: Function, Status and Impact in EU TaxClaapter 5: The EU Law Dimension of
Human Rights in Tax MattegdBFD Online Books (Last Reviewkdpril 2014)
315p, Pistone referro three categories of rules, whose the first and second aim to codify fundamental rightswilé S
third category of rules was possibly conceived in order to provide a more specific set of rules for the opetaion of
European institutions and bodieBesides the rules that contain instructions, further provisions belonging to this
category in fact reflect the values of fundamental principlestamdanrightsand therefore ought to be construed also
as a subset ofhe first two categories. A very goakample of the latter rules is thight to good administration,
enshrined in article 41 of the EU Charter. This provision in fact includes sewesarightsand constitutional principles
within its wording, namely herightto be heard, to confidentidy and to receive reasons in connection with
FRYAYAAGNI GA2Y RSOAAAZ2YyadE
316 RobWiddershovenMilanRemag'General Principles of Law in Administrativaav under European Influenge'
Europen Review of Private Lawssue 2, pp. 3§407,2012
317 C. Barnard and S. PeeEsjropean Union LavDxford, 2017, P.214
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of goodadministration is still evolving. It seems to be a particulary notewoeimark

since d customs systeamust conform to this structural principle.

In conclusion, the first phase in which a set of unwritten guaes thtbelonged only

to the legal @mdition of theMemberStates (as common principlegas followed by

their appearancewithin the European legal system (as general principles), and
ultimatelythis wasreplaced by a new phase ofright cr yst al | i zati on
the Charter of Nicewhich today has the juridical value atreaty. Thus, neither the
European legislation nor the tax sector are exempt from their appliétitime cluster

of rights a&sociated with the truly criminal nature of the penalties, namely fair trial,

must be asaiilated in each sanctions systétfidespite the formal terminology used.

This bringsus to the nextsection vhich deals with how and when the imposition of
customs sastions should theoretically require and assimilate the application of certain

fundamentafuarantees.

14.2 Role of ECHR within fiscal area: Potential impact on customs (fiscal)

penalties

Tax and customs disputg® from a theoretical point of view, do not fall under the
ECHR In fact, Article §1) o f the Convention,]J[ijnkhe e st

hy (KS NBflIGA2YyaKALI 60Si6SSy Odzad2ya tl g |yR FdzyRI YSy
not always been fountb be in conformity with fundamental rights,55 so the Impact Assessment wisely refers to the
provisions of the Charter dfundamental Rights of the European Union (CFREU) in the context of the proposed
legislation. Assessment wisely refers to the provisiohthe Charter of Fundamental Rights of the European Union
(CFREUV) in the context of the proposed legislation. Thedraeo conduct a business (Article 16), the right to private
property (Article 17), the right to good administration (Article 41), tiggat to an effective remedy (Article 47) and the
operation of the principle of proportionality in relation to crimin & Sy 0S&a 6! NIA Ot S nod0d YI & |1
319 Exemplary on this point, Dirk van Zyl Sr@ismmunity Sanctions and European Human Righty ¢ ¢ KSNBE OF y
little doubt that human rights values may be compromised by the implementation of community sanatieags that
emphasize their punitive aspects and their potential for limiting the risk posed by the offenders subject to them. The
chdlenge is to ensure that those seeking to shape the European dimension of community sanctions are confronted by
these argiments when there may be apparent shéetm advantages in ignoring them. By placing human rights
concerns at the centre of his crimirjastice scholarship, Andrew Ashworth has indicated how this can be accomplished
YR IAGSY dza YdzOK 2y gKAOK (2 o0dzAf RdE
320 philipBaker 'Should Article 6 ECHR (Civil) Apply to Tax Proceedinigst2lx, Issue 6/7, pp. 2a211;Philip Baker,
CKS a5SUSNYAYLIGAZ2Y 2F | |/ENdbpédn VdxdtigrDeéemdeE280Barbny FPoelmartn, a | (i (
EX ac¢kE LISyl dASaY Inéray, MiddnaloNaTaxReyiewl DecOX T, Ndll 8Filgsie 12, p&sL;
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determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a faimd public hearing within a reasonable time by an

i ndependent and | mpart iraJealstthe linbtationafithe e s t ¢
scope of the Conventiomhichisl i mi t ed to Aci vi l rightso
In prectical terms, it means th@ourt hasjurisdiction to review two legal areas in the
domain of human rights. At an early stage, the question arose whetherdtezgmies

of legal issues, covered by the full protection of the Convention, might be extended to
include other matters. Ehdea that there is something abihgttax area which renders

it by its nature an essential attribute of statehood led the E@iHRily 2001, in

Ferrazzini v. Italy to conclude that:

[T]he Court considers that tax matters still form part ofttaed core of publi@uthority prerogatives, with the

public nature of the relationship between the taxpayer and the community remaedoginant. Bearing in

mind that the Convention and its Protocols must be interpreted as a whole, the Court algs thatArticle

1 of Protocol No. 1, which concerns the protection of property, reserves the right of States to enact such laws as
they ceem necessary for the purpose of securing the payment of taxes (see, mutatis mutandis, GasusdDosier
FordertechnikGmbH v. the Netherlands, judgment of 23 February 1995, Series A n@®, 346 4849, § 60).

Although the Court does not attach decidimportance to that factor, it does take it into account. It considers

that tax disputes fall outside the scope of dilghts and obligations, despite the pecuniary effects which they
necessarily produce for the taxpayer.

Hovever, this approach andtheane i ng of Aci vil 0 s tthodel re
seeking to grasp the substantive nature behind the termintblagggferst o A cr i mi r

and fAcivilo domai ns.

Interestingly, theeCtHRhas instead chosen to prioritize the principle of substance over
form with regard to the Sincatheeagoptionoof theid c r |
Convention, t he n bden extanded,fexpdinded anchtransfornied h |
into an autonomous conceptyes which Member States and Eur@pelnstitutions

have beerthargedwith ensuring respedor. That said, given the interpretatiohits

Delphine deDrouas IsbaelleSienkg The Increasing Importance of tiigiropean Convention on Human Rights in the
Tax Areq' Intertax, Issue 10, pp. 3833;LaurentPartouch& U4 ¢ KS JdwAIKG G2 F CFANI ¢ NRF T (
Reduces Its Scope of Ajgaltion to Tax Matters'33Intertax, Issue 2, pp. 885; MirugiaRichardson'The EU and ECHR
Rights of the Defence Principles in Matters of Taxation, Punitive Tax Surcharges and Brosédaix Offences26EC
Tax Reviewlssue 6, pp. 32334;lainCamera, 'European Court of Human RighEuropean Public Lawssue 2, pp.
167¢188;RobertAttards 4 ¢ KS 9/ (i1 wQa wSOSy i ¢ E VesaanaxR¢viedssue 6/ ppi KS b
335338.
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extent and the wide variety of disciplinary predengs involved in the criminal

domain, its scope of application is not free from uncertainty.

In Engel and Others v. the Netherlardsthe ECtHR theorised, within the framework
of Article 6 ECHR, an autonomotféconcept oficriminalo thatembraces disciplinary
law proceedings which fulfil threfold criteriaof the formal, the qualitative and the

guantitdive indicatos.

Firstly, it is necessary to take into account the qualification of the offence, according
the domestic law. In practical terms, the terminglaged ly the legislation can serve
as a reasonable indicator of the criminal nature. However, this conditiorhasdy

formal and relative value and constitutes a starting point.

Secondly, it must be taken into account the intrinsically criminal cotiantaf the
penalties imposed as a result of the offence, which must have a punitive, deterrent and
repressive nature. This means that sanctions are not intendedutthe infraction

(for instancethe loss caused by the offence), as a pecuniary corj@mér damage,

but serve as a punishment primarily to deteoffending. Finally, it is necessatp
consider the severity of the sanction by reference to the maximum potential penalty for

which the legislation provides.

The Engel test does not requithat #d conditions are simultaneously met. The
classification is a determining factor since if domestic law qualifies an offence as
criminal, then it will automatically fall under the criminal sphere and the guarantees
will be applied. Otherwise, thisoés nofpreclude its criminal identity. Thuthe Court

will look beyond the national classification and appraise the substantive core of the
proceeding in question. Furthermore, the second and third criterthéi nature of the
penalty and the degrex severity of the same) are alternagve each other and not
cumulative As such the degree of severity may not be necessary where the sanction

substantially has a deterrent and punitive nature.

3218 june 1976
322 (Adolf v. Austria, § 30).
155



As formulated lp the Courtthe Engelest is intended tact as a yardstick to evaluate

the substantive nature of the several proceedings and as a criterion to establish whether
aspecificproceeding fd$ within the criminal heading hat said, the facts of that case
admittedly concerned penalties imposed onscripedservicemen andiastreated as
disciplinary according to Dutch law. But, undoultie the decision given in Engel has
provided the drive towards the spread of the scope of the rigtiatotrial beyondthe

explicit legal framework, restricteloly such claus#o the criminal context. The Court
compromisd by stating the criteria for the determination of the reach to which States

are bound by fundamental guarantees.

It was not until a later phase that theestion arose of whether tax proceedifysould

fall under the fcr i mManosavicahdVastoergadaxcaribb e | L
the seen as the first attempt to extend the guarantees of the trial right to tax proceedings,
and thus be considered thewdirst step in this direction. ldussik v. Finland?4, the

Court bolstered this approach by transposing the criminal guarantees to tax litigation

It found that, even if certain tax surcharges adopted within VAT matters were part of
the taxregime, they were imposed by a law whose purpose wagelet and punitive,

thus having a criminal nature.

323 R. Cordeiro Guerral.a tutela ¢ processuale e proderale ¢ del contribuente sottoposto a sanzioni nella
giurisprudenza della corte europea dei diritti uméani a Ly | f G NRA G S Nvahgyirat& cori l& se@ehzzNA a LI
Janosevic e Vastberga Taxi del 2002 potrebbe rappresentare lo strumento per estengaranzie del giusto processo
FA 3AAdZRAT A GNROdziF NRZ FtYSy2 ySA OF&A Ay OdzA o#®iaA 060
f QOANNRIFT A2yS RSEES aryiAz2yAiod 'y GFfS | LILING pB @ttadidS NJ | dz
intravedere nella successiva sentenza Jussila, la quale merita in questo senso un qualche approfondimento maggiore.
Con la sentera sul caso Jussila la Corte EDU ha, nella sostanza, riconosciuto il diritto del contribuente a vedate rispet
i principi del giusto processo nel corso del giudizio avente ad oggetto la contestazione di atti impositivi. Investita del
ricorso di un cittdino finlandese, il quale lamentava di non aver potuto usufruire di una serie di diritti (diritto ad una
pubblica udienza, diritto alla prova testimoniale) nel corso di un giudizio nazionale avente ad oggetto la maggiore
imposta accertata nei suoi confrarg la relativa sanzione irrogata, la Corte di Strasburgo ha affermato un principio
innovativo e, inprospekt @1 ¥ L2 GSYyT ALt YSYyiGS NAG2ft dd A2y NR 2 &
324 European Court of Human Right, 23 November 2006
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15. What are theconsequences for fiscal (customs) penaltiesapunitive nature?

The significance of the distinction betwe@paratory sanctions and punitive sanctions

Is not merely theoretical onominalistic. The terminology adopted to describe
sanctions or duties as Apunitiveo shoul
to the resulting legal implication$® It is a decisive factor to determine whether a legal
Issue touches upon thoseinflamerdal guarantees whose observance must be
guaranteed by theCtHR

I n the testds application, the evaluat
purpose as it privilges the substéive qualitative nature of the penalties, bearing in
mindMe mber Statesd I mplementation or aspi
the decriminalizatioff® denotes the process by which a criminal conduct is re
classified and removeddm thecadre of criminal law but it does not impedée
penalty from remiaing truly punitive. The argument which discerns a punitive core
also in depenalized sanctions finds supporOiizurk?’. Interestingly, the debate
between two views fothe effects of decriminalisation on the nature of sanctions

emerges from this case

While the first school of thought, represented by goernment, insisted on the
Adepenal i sat i oabhoditbyrthe 19681975 Act as the dieairest proof of
the removal of the offences in question from the criminal law limb, otherselbak

this asa hint ofa potential crminal nature. In this respectydige Matschey in his

2hyS 2F GKS FANBRG | dzi K2 NJrdél td éndure h mark Sfécre e alz8ainciions, thdd H o m
/| 2YYdzyAGe KIFI&asx aAyO0OS GKS Y2R mopynQaz AyONBIlIaiaAy3dte LINBa
must impose when Communityles are infringed. In the first place, there are repargtsanctions designed to restore
the situation existing before the infringement of the legal order; for example Community legislation often provides for
an action to recover European funds thatvieabeen wrongly paidin the second place, Community legin
increasingly requires the imposition of punitive administrative sanctidiese sanctions go futher than requiring
reparation and are designed to punish and deter. The most familiar okithisof sanction is the administrative fine.
The importanceof the distinction between reparatory and punitive sanctions is that the European Court of Human
Rights has ruled that the imposition of the latter, or at any rate the administrative fine, mase dae offence in
guestion to constitute a criminal charder the purposes of the first paragraph of article 6 ECHR. Consequently,
proceedings leading to the imposition of a punitive sanction must fulfil the requirements of the second and third
paragraph2 ¥ F NIAOf S ¢ FyR I NIAOES 71 ¢
326 Council of Europe Reporhdecriminalization (1980) nr. 17.
$27Caseof Oztiirk V. Germany (Application no. 8544/78) February 1984
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dissenting opinion, pointed out that the value of regulatory offences would not amount
to criminal ones since this seems the objective and the consequence of depenalisation.
He therefore concluded that the nature of the offence itself has changed due to the fact
t h dhe mdial verdict is no longer the same, in other words, a "regulatogyicafino

longer carries the blame which attaches to a @ime

Reasonably, the Court ctaed the autonomous concept of criminal on which the
European Convention is based by asserting that a metassfication of an offence
as notcriminal would automatially exonerate the States from the application of the

Convention's procedural guarargee

However, one of the weaknesses in this
distinction betweerthe punitive and nospuni t i ve fAcharacter o o
was conceded thar the penalties regime was changed and loypi@eldbussenthe

Court asserted thails punitive character was still unaltered, which is the customary
distinguishing feature of criminal penalti@$e court attributed the recognition of the

punitive nature to the following:

The rule of law infringed by the applidahnas, for its part, undergone no change of content. It is a rule that is
directed, not towards a given group possessing a special-siatiie manner, for example, of disciplinary law

- but towards all citizens in their capacity as rosers; it presihbes conduct of a certain kind and makes the
resultant requirement subject to a sanction that is punitive. Indeed, the samctitbthis the Government did

not contest seeks to punish as well as to deter. It matters little whether the legal praasitavened by Mr.

Oztiirk is aimed at protecting the rights and interests of others or solely at meeting the demands of road traffic.
These two ends are not mutually exclusive. Above all, the general character of the rule and the purpose of the
penalty, bang both deterrent and punitive, suffice to show that the offence in question was, in terms of Article 6
of the Convention, criminal in nature.

These passages indicate a tautological conclusion rather than a definitional distinction
to determine the conterof the punitive character. The concern arising from this
decision is that the failure to fully identify the legal chagaistics of the punitive or

non-punitive casts doubt on the whole sanctioning legal system.

The Court does not offer the parameterdefine punitive or deterrent sanctions. There

remains no clear definition of what punitive sanctions areaseby-case approact

328 SeeHuman Rights and Taxation in Europe and the Wdthit Seven: The Impact of Hunfights on Tax Procedures
and Sanctions Chapter 26: Theddcept of Criminal Charges in the European Court of Human Rights CageéBFRW
Online Books (Last Reviewed: 15 June 2011)
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seems to have beentaken in determining the purpose of each measure.

In Bendenoupi?® German tax surcharges have been deetmérave a deterrent and
punitive purpose on the basis of ndedheir
to all citizens in their capacity as taxpayers and not a given group with a particular
status.Moreover the Courf?*® without making a clear distction, held that the tax
surcharges were intended not as pecuniary compensation for damage but essentially as
a punishment to deter reoffending. Controversially, the Court has taken into account
that, in case of failre to pay the tax surcharge, the pestis liable to be committed

to prison. Howeverthis component (type of pergl namelybeing committedio

prison) appears to have carried no weight in other judgments wherentrast the

Court did not find itdecisive. InVastterga Taxi AktiebolagAnd Vulic v Swedei3!

the Court rejected the argum&itaccording to which the threat afprison sentence,

in case of nospayment of tax surcharges,asleterminingfactorfor the classification

of an offence as MAcr i mi néé conclusiod eevolvedr t i
around the facthatthe present tax surchargase not meant to serve as pecuniary
compensation for any costs that may have been incurred as aofebelttaxpayer's
conduct. Rather, it is argued that the main purpose of thessgeshwas gictly related

to their ability to exert pressure on taxpayers to comply with their legal obligations and
to punish breaches of those obligations. The Courtriediethe deterrent and punitive
purpose of the penalties, which is a characteredmble in criminal penalties. IAP

MP and TR3* fines for tax evasiorwere considered punitive and not simply
compensationlt was undisputed that the Finnish administ@tproceedings on tax

surcharges fell within the domain of criminal law and thuseunthene bis in

329 Judgment of 24 February 1994
330 Again, the following observations mightS O2 Yy i NP OSNBALFf Y G[ | adf é&sverdubry G KS 7
substantial, amounting to FRF 422,534 in respect of Mr Bendenoun personally and FRF 570,398 in respect of his
company (see paragraph 13 above); and if he failed to pay, he was labke ¢committed to prison by the criminal
courts (see paragiph 35 above). Having weighed the various aspects of the case, the Court notes the predominance of
those which have a criminal connotation. None of them is decisive on its own, but taken togetheuraulatively they
made the "charge" in issue a "crimihane within the meaning of Article 6 para.(art. 61), which was therefore
I LILX A Ol 0f Sde
331 Judgement of July 2002
33%2see the Lauko v. Slovakia judgment
333 Judgement of 8 August 1997
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idemprinciple. Similarly,the decision ilNyk&nen v. Finlandontainsthe spirit of this

line of thinking, which isfocused on the qualitative nature of the measure in question
rather than thguantumissues. It was held that the Finnetministrative proceedings

on tax surcharges EUR 1,700, fell within the domain of criminal law and thus under

thene bis in idenprinciple.

The previous rulings have two main virt
of relevant substantivessues and reflecting a reorientation of criminal and
administrative policies. It is, however, important to emphasize that thislaase
displays the generous vienf the Court to extend fundamental guarantees. One of the
criticisms of this approach was iseed byJudge LiescP** in his dissenting opinian
Adespite the significant pecul i aritties
seems to reflect a desire to include the "offence" under the heading of "criminal
offence" at all costs, with the solercern of bringing the Convention's procedural
guarantees into operationo. This passa
criminal substance. Despite the counterarguments, the substantive approach of the
ECHR is more than laudable as it undodhtettests to some extent the substantial
attempt to pry loose the criminal elements from the formal appearance of domestic

penalties regimes.

While the depenalization process might be a warning element of the punitive nature of
the sanction, grasping arm@pturing the true nature of Europeanci@ms is more
difficult. However, there are notable examples where the Court has undertaken full
Investigations into existing penalties. Indeed Ei&Jhas as yet decided few cases in
which the issue waaboutidertifying the nature of sanctionas beingechnically and

purely European.

Some attention has been paid to the dagethat developedaroundthe issue of
whether sanctions laid down in rules under the Common Agricultural Policy should be

considered as lang a criminal nature and thuse subjec¢ to the guarantees provided

334 Otzurk
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by ECHR The research will now consider when the ECJ had occasion to determine

the legal nature of European sanctions.

One of the first issue in which the European Court of JuStibad the chanceto
determine the legal natuoé European sanctions, was related to the measure of the loss
of a security or deposit. This administrative nelas alway$rought upa number of
problems. Currently, Regulation 2988/95 inclsitlee loss of secuwy or deposit within

both the reparatorgndpunitive administrative measures that may be imposed in case
of irregularities committed intentionally or as a result of negligence. The earliest case
law on the nature of the loss of securi$ystill deeply mpacting the recent judgements,

in spite of the fact that it iguestionable and controversial. This canlhestrated by
considering the cases dhternationale Handelsgesellschaft mbMaizena and

Germany vs Commission

In Internationale Handelsgesetlsaft mbH,the Court rejected thegument that the

the system of deposits as instituted by the third subparagraph of Article 12(1) of
Regulation No 120/67 was not valid for several reasons, including the breach of
fundamental rights. The plaintiff argudidat the Council or the Commissiaiid not

have the competence to impose sanctions of a penal nature, since the loss of the
deposif*3® which is the consequence of failure to fulfil the obligation to import or
export, was substantially a fine or a penalthisTpassage deserves soatgention
because it is fundamental to understand the reasoning of the Court. In those years, the
ECtHR case law on the criminal limb was rfaimly establishedike it is nowadays.

Thus, the Court wabeingjust and fair in declkang that the system of depositsutd

not be equated with a penal sanction since it was merely the guarantee that an
undertaking voluntarily assumecdwid be carried out. Bupneaspectmust be borne

in mind: in this case, the Court was udgand more foused onlegitimising the

335C Case99/92P, Huels v. European Commission, [1999] ECR g&&igraph 150
336 Article 12 (1) of Regulation No 120/67/EEC of the Council of 13 June 1967
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sanctioning competence (more than evadag nature of the loss afdeposit), within

a legal frameworkvhich wasfar fromsearchinghe substantive core of sanctions.

Following this approach, iMaizera, the disputavasover whether Article 38(1)(c) of
Regulation No 3183/80, which required the provision of fresh security after the release
of security lodged earlier in connection with an export licence, was to be regarded as
having a criminal nature. In that regard, the Coumjihg that the loss of serity did

not have a criminal purpose, held that operators can freely decide to lhemefihe

special arrangements involving advance restitution of their security

fiThe penalty is thus no more than a counterbalance to tlyerelsase of theecurity, which is not released
definitively but merely provisionally and on condition that the undertaking to export is carried out within the,
timelimits laid down. Its only effect, if the tirdamit for exportation is not complied withs to place thérader

having had the benefit of the early release of his security in the same economic position as a trader who opted
for the general rules, under which the security lodged in connection with the export licence is released only after
theactual exportatio within the timelimit of the goods at issue. Thus in a system involving advance release of
the security, the penalty constitutes the corollary of the system of security and is intended to achieve the same
objectives as the security it6eThat sanctioris imposed at a flat rate and is independent of any culpability on

the part of the trader. It is therefore an integral part of the system of security at issue and is not criminal in
natureo

In reaching this conclusion, the Court has clearly delineatethe factors relevant to

reject the criminal nature and seems to extrapolate the criminal nature on the grounds
of the absence of subjective elements (contrary to whaE tBeH Rjdrisprudenceé®’
emphasizd many years later: that the lacksubjective elemats does not necessarily
deprive an offence of its criminal character since criminal offences based solely on

objective elements may be found in the laws ofdb@ractingstates)

In Commission vs Germaf#}, the Court consolidated the @ementioned appatch
despite the fact that the type of administrative measure in question was different from

the loss of security or deposit.

The issue of the nature of these sanctions became somewhat more complicated
recently, due to the adoption of Régpion 2988/95 andhe exegesis of thECHR

which conceive of a specifically autonomous comtef ficriminalo to make them fall

337 see theSalabiaku v. Frangadgment of 7 October 1988, Ses A no. 1444, p. 15, § 27, confirmed biéstberga
Taxi Aktiebolag And Vulic V. Sweden
338 G240/90 Gaman v. Commission (Sheepmeat)
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under its competence. | n undeCourtad@esmyg t h
seem to adopt the same generous approathe ECHR which tend to expand the
criminal sphere. TheeChH s vi ew does not eitlseevatimthet o ¢
classification given by the Regulation 2988/95 on the protection of European financial
interests or substantively with the view of tBEtHR The casef Kasere#*® can be
regarded as @wof the most pertinent examglef the blurring between the penal and

the nonpenal moded of sanctions. The dictn in Kasereireflects an understanding of

the criminal charge which is apparently in accordandk thie requirements articulated

by the EGHR. Indeed the conclusions are based on the same premises drawn by the
ECtHR but the results are not alway coherent and might be disputed. For ingtance,
Engel test gives relevance to the purpose as one ah#ne factors to be taken into
consideration in disclosing the true core of penalties while it is interpreted differently
by theECJ TheBundesfinanzhahade a reference to tB€Jenquiring,inter alia, the

nature ofthe administrative measur@sposedwhen an exporter requested a higher
export refund. More specifically, the first, third and eighth subparagraphs of Article
11(1) of Regulation No 3665/87 provide as follows:

Where it has been fourtdat an exporter, with a view to the granting of an expautd, has requested a refund
in excess of that applicable, the refund due for the relevant exportation shall be the refund applicable to the actual
exportation reduced by an amount equivalent to:

(@) half the difference between the refund requestedtandefund applicable to the actual exportation;

(b) twice the difference between the refund requested and the refund applicable, if the exporter has intentionally
supplied false information.

Here, the valudased sanction depris¢he exportermore ttan his/her illicitvalue
since he was demanded to repay the excess and, additionally, to pay half the difference
between the refund requested and the refund to which he was entitled. Thus,

theoreically, the sanction goes beyond mere reparation.

In a cag such as this, the Court, having prior rulings about the nature of sanctions
established under the Common Agricultural Policy, expressly rejebtegunitive

nature. Inmaking such dinding, the Court basically reaffirmed the interpretation

339G-210/00
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adopted irMaizen&*°andGermany vs Commissi#fy according to which the criminal
nature was denied in case of the loss of security, imposed at a flat rate and
independently of any culpability on the part of tinader, and the temporary exclusion

of a trader from thedmefit of a scheme of aid

Thus, according to the Court, it was equally cleardeterminethe nature of the
sanctions in questiorilThe Court argued that there were no reasons to provide a
different response and to assert the criminal nature of the sasctmt without
adducing evidence to prove Tthe rationaldbehindthis reasoningan be disputedt

is difficult to read thigatio as anything other than consolidating the previous-zase

and avoiding the application of stronger guarantees.

As previaisly mentioned, the earlier legal scholarship which scrutinised Regulation
2988/1995 proposed a reconstruction that distinguishes twae kinddministrative
measures to be imposed in cas@regularitiesthat havethe effect of prejudicing the
Europearbudget: reparatory measures and punitive measthesinference is drawn

from the basic fact that the punitive measures are subject to different principles,
according to the Regulation,ebause the imposition of punitive administrative
penalties would gdurther than estoration.Above all, the distinction is significant
because the imposition of the latter may cause the offence in question to constitute a

criminal charge, according #rticle 6.

As it will be shown later, the Court does not seeimigeadhere to the reconstruction
proposed by the legal scholarship. Indebd Court, among other things, invoked the
preamble to Regulation 2988/95 providing thi@mmunity measures and penalties
laid down in pursuance of the objectives of the Common Aftral Policy form an
integral part of the aid systetmand thafitheypursue their own endsvhilst glossing

over the fact t hat , according to it, t

340pPara 13
%41 pPara 25
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advantage for a period subsequent to that of the irregdlarith al | s under tt

classified by the legal scholarship as puei administrative measures.

Instead, the trend evinced in earlier decisions appears to be the main factor on which
the decision is based but this line of argument is not at all woimg. In undertaking

the inquiry on the criminal nature, the Court,emeing to the earlier judgmertf
Germanys Commissionrestated that the temporary exclusion from the benefit of a
scheme of aitkd e s i dorcembat fihe numerous irregularitiesighhare committed

in the context of agricultural aid, and which, becatis®y weigh heavily on the
Community budget, are of such a nature as to compromise the action undertaken by
the institutions in that field to stabilise mark&ts. Interestingly, thisdégal reasoning

expressed iGGermany Commissionvas readopted in a different historical context.

It can be argued thdést arguments are not sufficient to demonstrate-anoninal
nature neither is théact that Regulation 3665/8@s modified by Redation 2945/94,

states in the first recital insipreamble that

the Community rules provide for the granting of export refunds on the basis of solely objective criteria, in
particular concerning the quantity, nature and characteristics of the progodieeixas well as its geographical
destination; \wereas in the light of experience, measures to combat irregularities and notably fraud prejudicial
to the Community budget should be intensified; whereas, to that end, provision should be made for tiye recove
of amounts unduly paid and sanctions to enagerexporters to comply with Community rules.

The fact that the amount of the penalty was calculated on the basis of the amount which
would have been unduly received by the trader if the irregularity watuot out
was rationally sufficientaccording to the Court, to concludevas an integral part of

the export refund scheme in question and thushatcriminal nature.

The later decisionf Bond&*3is the keycase through whicthe Engel parametengere
adopted as a starting point for determining whether criminal guarantees were
applicabl e. The Courtdos assessment was
envisaged by Regulation 1973/2004, consisting in the exclusianafl scheme for

the yeainn which the farmer submitted a false declarafM»out the eligible area and,

342G240/90 German v. Commission (Sheepmgadya 39.
343 Katalin Ligeti, Vanessa Franssghallenges in the Field of Economic and Financial Crime in Europe and20&7S
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simultaneously, a reduction of the aid heuld claim within the following three
calendar years by an amount corresponding to the difference between the area declarec
and the eea determined, in order to establish whether they constitute truly criminal
penalties. TheCourt insisted on the potential imposition of the penalties only to
economic operators who have applieddoaid scheme set up by tHaegulation, and
thatthe ptpos e of t hose measures 1 s not puni
management of European Union funds by temporarily excluding a recipient who has
made incorrect st at e me nThse latiernargimerds nap p | i
persuasivén denyng the punitive character of the sanction. Again, the suspagiseas

that this isa deterrent mechanism rather than a reparatory one. Legal schot&tship
strong criticism of the decision, noted that the -pamitive character of this penalty

was notbeyond all doubt by arguing that it is not convincing to consider the
administrative measure in question less severe than an administrative fine since the
economic activity of economic operators is significantly influenced by financial aid
schemes. Protaog the management of European farghdfighting the numerous
irregularities which are committed in the context of agricultural aid seem to be
objectives dficult to reconcile with a neutral and ngunitive response. It is evident

from these judgmentédt opposite conclusions, in favour of the punitive nature, could

have been reached by simply applying the same motivations.

15.1 Brief remarks

As a resul it is hard to seek to specify the kind of measures identifiable as having a
pure deterrent or putive purpose. The ECJ remains oddly unclear in its statements on

the nature of the sanctions established within the agricultural field, merely alluding to

344 Katalin Ligetivanessa Fransseg@hallenges in the Field of Economic and Financial Crime in Europe and2b&1)S
LIJDH MY edncdmg 6f &coribriic operators (farmers, producers etc) crucially depends upon the benefits to be
granted by financial aid schemes, it seedoubtful whether the exclusion from such aid scheme can be considered less
severe than an administrative finéhenon-punitive character of this penalty, thus, is not beyond all doubt. The Court
of Justice, however, clearly favoured a restrictive ustinding of ne bis in idem principle in order to mantain the
effectiveness of the doublerack law enforcement systeme a parallel application of criminal and administrative
alyOlazyaté
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tautological arguments. When ruling on authenticBllyopean sanctions such as those
adopted in th€ommonAgricultural Rolicy, the Court seentso insistent on following

earlier decisionsThe key takeaways of the cdag can be summarised as follows:

- The Court generally emphasizes the central role and decisive functions of the
penalties system, ippsed in the context dfie Common AriculturalPolicy, as

the specific administrative instrumentisatform an integral part of the scheme

of aid andwvhichareintended to ensure the financial management of Community

public funds.

-TheCour t 6 s seemsttoeba tbonsolidate the prexisting jurisprudence
of the ECJand affirm the status quo with regard to sanctions adopted in the
context ofthe Common Agricultural Policy, without operating any sort of
distinction between theifferenttypes of pendies. TheECJevidently favours a

restrictive understanding of the punitive nature in this context.

- As far aspenalties provided in agricultural policyhe ECJ seems to have
developed an inflexible legal doctrine of its own, without changing its overall
orientation (despite the process of revisionism affecting the drunot trie
nature of administrative sanctions). The final outcome is a standardizédrmpos
which labels and bolsters the nonminal nature of the European administrative
sanctions whin the Common AgriculturaPolicy, irrespective of a substantive

assessmentf éhe nature of thesanctions.

As a consequence, when it comes to sanstinotended to protect interestgthin
CommonAgricultural Policy, the reasons are not alvegoherent.The hermeneutical
discourses proceed in such a way thay arrive athe opposite conclusions, based on

the same premises of the HdR. One of the weaknesses in these judgments is the
Courtodos failure to draw a c l-patve measwds.i n C |
This view seems deeply grounded in previous tasein that it disregards any other

assessent of thenature of thesanctions. The foregoing issubgreforemakeit more
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di fficult to apply the Engeénéesd efintcek

is still controversial and unsettled.

15.2 Tapping the potential punitive nature d customs penaltieswhich scenario

to imagine?

The ECXH s ambi guous argument s I n deci si o
abovementioned penalties keait difficult to ascertain its impact on the structure of
customs penalties as it is hard to infer and slagewn the potential nature of customs
penalties. No conclusive argument allows to establish the precise nature that customs
penalties would anghould have. In theory, one might arguably arrive at a mixed
conclusion. Nonetheless, the foregoing consideaimight be helpful in seeking the
potentialfunction ofcustoms penalties function and conceptualizing their structure.
Grasping their nature sms of crucial importance for the European legislator since the
key principles of customs penalties will differ radically, depending on their
punitiveness. But this ialso the most pressing difficulty. Whiirrentlyeach legal
system has been left to zale about the penalties to be inflicted to protect financial
interests,the harmonization of customs infringements and penalties seems to be
predictable. This will rquire the European legislatarot only to coordinatethe
complicated system of interacymorms but also take a decision on the substantive
core of customs penalties. Depending on the core of penalties, the theoretical model of
sanctions might be requiregd incorporate a more robust view of fundamental rights
protection in this contextHowever, predicting the logic behind the evolution of the
customs principles is rather difficult. One might rely on the approach taken within the
agricultural sector, fragently mentioned as the outstanding example for customs
legislation. The above catmwv on the European sanctions withthe Common
Agricultural policy is bound ta@reateconfusion in light of the distinction that is drawn
between punitive and nepunitive. In fact, the common denominator among the two

penalties regingis to be found in therptection of financial interests. In other words,
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the substantial interest in expressing condemnation for the irregularities affecting,
potentially or directly, the Bopeanbudget is the same underlying the customs
penalties or the penalties within tB@mmonAgricultural Policy. However, the legal
consequences from this parallelism seem difficult to justify. It is hard to imagine how
a nonpunitive respons¥® could bejustified in case of customs infractions in terms of
efficiency and effectivenestdeal, in this particular instance, considering the fiscal
nature, a more pressing social n&édo ensurethe effectiveness ofhe customs
penalties regimappearsnevitable. As suggested by scholarsHipthe sanctioning
policy is likely both to punish thosesponsible founlawful conduct and prevent the
recurrence of the samandto deter other traders from engaging in prohibited conduct.
Reaching the opposit@oclusion, it would be hard to imagine such as scenario based

on reparatory measures.

On the oher side, the interventions by tREtHRdo bring a stark change in conceiving
criminal and administrative law, by adopting a reading of the ‘criminal magtactked
from formal labels to focus instead on the character of the sanction, on its semelrity,
on its repressive and genetpteventive purpose. The conclusions that have been
drawn from the caskw have emphasized that -classificatory labdike

Aadmi standitcirmem nal 0, asudhensy fivd & rhi Ov,a rii (ana <
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attached tahe domestic penaltié® do not susbstantively connote the chargétor

nature.Most of these ambiguities have been exposed in sda@dinarkdecisions.

Theacademic literatur¥® has been committed to the lestanding issuef the nature

of adminstratie penalties and regulatory offences and, in this field, FeuefSachne

of the main pioneers. Significantly, in the 20th century, Goldsdhmntitled his
monograptDas Verwaltungsstrafrecttwh i ch means #At he admin
The truth is thathe range and the variety of penalties does not allow their natie
gualified on the basis of their categorization. On the other hand, the rejection of the
traditional classification has led the jurisprudence to determine the substantive content

ofthe Acri minal c¢chargeo. Many at erecimpnals t o

348 Surcharge and Penalties in Tax Law: 2BATPL Congress Milan;ZBMay 2015, (ed. by Roman Seer, Anna Lena
Wilms) IBFD, 2016.
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and noncriminal nature have led to the formulation of certain parameters, even though
the use of a caday-case approach seemshaveprevailed. Despit¢he Engel test,

there s controversy about the conditions that must befgatito qualfy sanctions as
punitive and categorize theas truly criminal. In this context, the challenge of the
European legislator will be to ensure an internal and external coherence of customs
pendties, with specific regard to the #uwature to assign. A theorgf customs
infractions and penalties must be sensitive to these consideratigoredicting the
nature ofthe punishmentln fact, once a penalty has been labelled as haaingly
criminal nature, the legal rules and principles applicable to it lgleard drastically
change. In conclusion, despite the European competence with respect to the creation
of not only administrative and civil law provisions, but also criminal administrative
sarctions, it remains nevertheless fundamental deniify the potental nature of
customs sanctiansince the punitivearea requires the application ofiminal law
provisions. Hence, the resolution of this point is not without any important
implications. Itimplies the apptation of substantial rightd-or these reasons, the
political choice of weighing the importance of the involved interests must be done by

the European legislator.

16. Distinction as distortion to the competition of traders within the Internal
M arket

In response to theeed for comphnce and harmonization due to the enforcement
deficit within the Member Statesyho areindividually accountable for ensuring
compliance with customaules, since 1980 thd-uropean legislator has increasingl
devoted attention and attempted to intervene in the harmonizing process of customs
penalties. But therare obvious reasons why Member States/e beemeluctant to

take thisfurther step. Therehas beemo acceptancefoEuropean interference in
nationalsanctioning autonomy and the issugsleft in limbo until the recent proposal.

The preceding analysis based on a theoretical differentibgbmeen atisocial and
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punishable behaviours regarding customs rotesysup a number of question€hief

amongthese iswhat are the consequences of this differentiation?

Knowledgeable commentatd?é have stressed the negative consequences of this
Adi shar moni zationo for an an effective
the extent of the diversityhe geater the chances of thegernalMarket being affected

by distortiors subject to different sanctioning interventions. The distortions to the
Internal Market constitute thegreatestfailure of this system. Anabd® has
persuasively criticized the curresystem, emphasizing how different offences and
penalties that do not correspond to the economic reality might generate additional costs
for companies and oblige theméeéngageim penal ty shoppingbo.
these phenomena is destructive of thiegrity and unity of th€ustomsUnion. There

are obvious commercial reasons why traders may be reluctant to carrppmut-
export business isome jurisdictiors rather than others. Given that States offer
alternatives in terms of penalties, which dttg affect business activities, it is not hard

to imagine that the pendulum swings firmly in favour of the most attractive solution to
minimise potential risks andosts (or avoid reputational damage). The effect of the
distinction heavily impastupon cetain trade markets. By allowing states to enjoy the
discretionary power in structuring their sanctioning policy, some Member States

run the risk of losing jobsn customs administration due to the distinction of trade

policies.

The generalised pengon that this systewhich isbased on different penalties is not
suited to the customs sector is cause for widespread concern. Other differences in the

customs plicy which give rise to potential tensions betwé&éemberStates have been

352 See the detailed arguments in: T.Lyon®\hy Europe needs a legal framework for customs sanctions Session 2: The
impact of the absence of an EU legal framework for customs sanctions on the singé# aratkon theeconomic
operators; MaurizioGambardellaDavideRovetta ‘A New Creative Ruling of the Italian Supreme Court of Cassation on
Customs Penalties: Time for a EU Harineth CustomRegime?(2013)8 Global Trade and Customs Jourisgue 9P.
Muniz,d 9! KEFENX2YAT FGA2y 2F Odzad2yYa AyFNAy3ISYSyida yR al yc
Global Trade and Customs Jourtiasue 7/8, 2018); H.M. Wolffgg, Kerstin Halen, Harmonisierung der Sanktionen
in der Zollunionin AW-Prax2014, S. 1.
Bt IyLro2fAT a/dzAad2Ya A2t d2ya FyR t SyC2010,/8.5Nd 9,S.9 dzNP L
3o o T a{lyOiliAz2ya R 2tigedyMaBcNS ¥ (i 8 NFEie N MardniSIomnas 851, p. 72¢
733, 1991; P. Anabelilegre, Les sanctions douaniéres dans la perspective du marché intérieur, RMC S. 727 (1991).
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outlined by theCommissio® seport, whichrepresents the firstffort to address the
fragmentation of thetatus ofcustoms law. The current customs rudsich permit
distortionsas well as the creation of safavkns are grounded in several provisions of
the new Custora Code.Another manifest incongruence deriviesm the Customs
Codagefiseri ous i nfri nge meanauthorided ecah@micy t
operator. In fact, mder Article 39 of theUCC, the criteria for granting the status of
authorised economic opor includé® the absence of any serious infringement or
repeated infringements of customs legislation and taxation rules, including no record
of serious criminal ffences relating to the economic activity of the applicant.

l ronically, it heescomdeptingemeiiser depends
Member States and on whagerious infringement is deemed to be in each jurisdiction.
This is an absurd resulthich leaves the granting @uthorised economic operator

status in disarray.

Similarly, it is important to consider another contradictory point: since the
preconsolidation legislation on customs debthas been the cage h dtihe riiles
governing the incurrence of customs debt, the determination of its amount, when it
becomes due and itxtenction are so important for the proper functioning of the
Customs union that it is essential to ensure that such rules are implemented as
uniformyas possi bl e i ™ Inthisregard, Articie 103 regudates the

| i mi t at i on o0 nsincurrencecoy woviding shat doecbstoids debt can be

354

(b)the demonstration by the applicant of a high level of control afdr heroperations and of the flow of goods, by
means of a system of managing commercial and, where appropriate, transport records, which allows apprc
customs contrals;

(cinancial solvency, which shall be deemed to be proven where the appheagbod financial standing, which
enables him or her to fulfil his or her commitments, with due regard to the characteristics of the type of busi
activity concerned;

(d)with regard to the authorisation referred to in point (a) of Article 38(2aqtical standards of competence or
professional qualifications directly related to the activity carried out; and

(e)with regard to the authorisation referred to in point (b) of Article 38(2), appropriate security and safety stanc
which shall be casidered as fulfilled where the applicant demonstrates that he or she maintains appropriate
measures to ensure the security and safety of the international supply chain including in the areas of physit
integrity and access controls, logistical processestandling of specific types of goods, personnel and
identification of his or her business partners.

355 Second Recital to Council Regulation (EEC) 2144/87 of July 1987 on customs debt OJ L2101/15
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notified to the debtor after the expiry of a period of three years from the date on which
the cusbms debt was incurred. However, the time liestablished for the notification
varies where the custondebt is incurred as the result of an act which, at the time it
was committed, was liable to give rise to criminal court proceedings. In this case, the
threeyear period laid down is extended to a period of a minimum of five years and a
maximum of 10 years accordance with national law. The issue here is that the time
to collect the customs debt depends on a variable classification of the customs
misconduct as one of those giving rise to criminal court proceedifigs. has
potentially acute conseances in terms of the collection of customs duties since
Member States are not applying a unitary mechanism for the recovery of own

resources.

It remains a challenge for the EU to guarantee the coherence and plurality of diffent
forces of customs law irné articulation of this important objective. This involves not
only coexistencén the European and supranational spheres but also the particularities
of customs law, whose role explaithe devations from the orthodoxy of the principles
method. A principds-based construction of customs penalties is requiredaintain

the fragile balance between financial interests and proportionality to the procedural

protection fixed by the public action.

17. Proposal for Directive 2013/0432An important but weak departure point in

the pursuit of European customs interests

The previous sections have outlined the significant questions and difficulties which
must be addressed if harmonizatisachievedlt is thereforamportant to reflect more
generally on the conpés d infraction and sanction dhe European level but sb the
potential implications this choice has for domestic legislations. First, a reomark

terminology it will not have gone unnoticed that terms like sanctions and pereées

174



used synoymousl, as areinfringements and infractions. This is because t@rns

sanction and infringement are adopted within the proposal for their harmoniZation

The formation of customs penalties policy strategy is challenging for such a multi
faceted policy areathandleas itrequirestaking into account not only fiscal but m®
broadly economic, commercial, social, public health and culint@lests®®” This
spurs an intense reflection on the appropriate sanctioning policy rules to protect
European financial ietrests and preserve the bud@at the other hand, the microcosm
of customs law always finds the opportunity to push peemeters ofEuropean
competence untit penetragsdeeply into national legal systems. In 2015, as tbe E
institutions started to d¢hate the legal framework to lagplied to customs sanctions, it
became clear that since the differences between sanctioning systemsgessist
would the potential distortionsFurthermore, it was inevitablghat, due to
constitutional, historical, cultal, social and political chacteristics of each Member
State t hiey diuwdros e | f was pkply t@acausebigmificant divergences in the

design of each countryds own system of

In 2015 the European Commission endeavoured to compreh&ngworm the
enforcement otustoms legislation and presented the Proposal for a Direaftitre
European Parliamemid of the Council on the UniohegalFramework forCustoms
Infringements andancions. Initially, this proposal waseatedwith enthugasm by
commentators buhis wasfollowed byinaction The Commission opted forsampler

policy proposal based on the approximation of-naminal sanctions after an impact
assessment of policy altextives On the one side there was1 baseline scems; B

T a modification of the legislation within the Union legal framework in forcé; &£
legislative measure on the approximation of the types of customs infringements and

noncriminal sanctions and D T two separate legislative measures aiming at

356 Although the reader should be aware that terms like piiea and infractionsire appropriate in the context of tax

and customs area

37G.Raduif Q! YA 2 ¢ NB2 &dANR LISSY Y SY 0 A f IRgvueSniernatinilld de)8raitiédodBigue R Q1 &
2014/4 (t. XXVIII); E. Natareh Douane face aux enjeuxfdé LIN2 G SO0 A 2 v , ARgSr, Bid. GSsy2FR,NEY Y S Y Sy
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approimation of customs infringements and romminal sanctionsOn the other were

wascriminal customs infringements and sanctions.

The proposaik based on Article 33 of the TFEWhich stateshat custons cooperation
between Member States and between #iiged and the Commission should be
strengthened within the scope of the application of the Treaties. More intelsedtieg
article dedicated to the legal basis issue does not menti@bjbetive of protecting
financial interestsand thusArticle 325 TFEU.

Remarkably,the choice of the weaker legal basis reflects the concerns around the
hamoni zati on and consequent curtail men
mentionedthe approximation of customs infringements and sanctions is adopted with
a view torequiring customsooperation between Member States but also contributing
to the correct and uniform application and enforcement of the Union customs
legislation. There is, however, a reference toptwection offinancial interestsThe
proposal aim to set out a commotegal framework for the treatment of customs
infringements and sanctions, bridging the gap between different legal regimes through
a common platform of rules and thus contributing to an equal treatment between
economic operators in the Elas well as the fiective protection of the Union's
financial interests and law enforcement in the field of customs. FurtherRexgaln.

5 read:

The legal framework for the enforcement of Union customs legislation provided for in this Directiusistent
with thelegislation in force regarding the safeguarding of the financial interests of the Union. The customs
infringements covered by the framework established by this Directive include customs infringements that have
an impact on those finantiaterests whilenot falling under the scope of the legislation safeguarding them by
means of criminal law and customs infringements that do not have an impact on the financial interests of the
Union at all.
This passage reflects ambivalence towardshe formulation of breaches of customs
rules. It is argued in this research thaistoms matters and protection of financial
interests can hardly be put into separate doctrinal béi@sever despite the blued
line, theoreticallythey represent differenbbjectives to pursue.yons®® used the

relationship between th€ustomsUnion, the own resources and the protection of

358T, LyonsEC Customs LaWxford, 2008P.61
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customs duties from fraud as a fundamental starting point, arguingthate s ho ul c
identify the objectives of #h customs union witkhe essential requirement that own
resour ces ,orethemgmudseftie@ii®s di ct um on t he |
mutual assitance and cooperation in customs and agricultural matters. Indeed, the
ECJF*° established that

the proection of the finanal interests of the Community does not follow from the establishment of the customs
union, but constitutes an independent objective which, under the scheme of the Treaty, is placed in Title Il
(financial provisions) of Part V relatirtg the Community in#utions and not in Part 11l on Community policies,
which includes t he cusTheCosncilconsidered tamirdthexantext of thd cistomse (€
union and the common agricultural policy, specific rules additionled@enerally applable legislation had to

be adopted in order to protect financial interests.

It is, however, difficult to draw a line between the breaches of customs rules of each
category and thidgs the reason why the proposebvers both categories. As a
consequencehere is considerable overlap between the two objectives (customs union
and protection of financial interests) and there might be overlap between the various
offences within each catego This symbiotic link between the establishment of

customs union andhé protection of financial interests will biescussedater.

Interestingly, theExplanatory Memorandum recommenal structural change of the
customs systemwhile criticizing the anonalous structure which characterizes the
customs law enforcemenncoheently, customs legislation enforcementiesiupon
shaky foundations, following 27 different sets of legal rules and different
administrative and legal traditions®® Member States have wide sanctioning
discretion since they can freely impose sanctiorsd #eem adequate to them as
penalties for infringements of certain obligations stemming from the harmonised

Union customs legislation.

Thus, the proposal cautisagainst the considerable differences in nature and severity.
The customs penalties are veliyerse and the asynetries concern fundamental and
substantive issues such as the definition of the offences, the nature of national sanctions

for customs infringments, defences, range of seriousness, financial thresholds to

359 Case €09/97 Commission v Coungiara 29.
360 Carsten WeerCustoms Sanctions of the 2@: A Detailed Analysis and a Preview on the Modednzustoms Code
of the EU and the European Union Customs Gsldéal trade and Customs Journal, Volumés8ue 2, 2013
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distinguish between criminand norcriminal infringements and sanctions, time
limits, liability of legal personsandsettlement. The differences aeconsistent that

the range of penaltse imposed may vary from the impbsn of fines to the
imprisonment from confiscation of gods, temporako permanent disqualification
from the practice of industrial or commercial activities, and even when assuming the
same type and naturgych asfor example fines, there remain material differences in

terms of different levelbetweenViemberStates.

Such great di fferences in the Member
difficult to square with the unity and integrity of the customs system.cifgly,

problematic issues include:

- from an international point of view, the differes@nctioning systems in the
Member States raise some concerns in certain WTO Member States regarding

the compliance of thEU with its international obligations ithis field;

- within the EU, the different enforcement of customs legislation makes the
effedive management of the customs union harder as the sarsongoiant
behaviour may be treated in very different ways in each Member State as the

previous table shws;

- for the economic operators, the differences in the treatment of infringements of
Unioncustoms legislation have an impact on the level playing field which should
be inherent to the Internal Market, thus providing an advantage for those who
breach tke law in a Member State with lenient legislation for customs sanctions.
This situation also &s an impact on the access to customs simplifications and
facilitations or to the process of being grantadhorised economic operator
status as the criterion efing to compliance with customs legislation and the
absence of serious infringements asoadition for obtainingthis status is

interpreted in a different way by national legislations.

With regard to the second warning, the issue is not merely linked to the asymmetry

arising from norcompliant behaviours which are punished in different manidies.
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Customs Code requséraders to comply with a multitude of obligatioi$ie customs
compiance framework depends on the own evaluation of the States. However, the
implementation and the adherence to the obligations stemming from the Customs Code
Is carried out on the grounds of pexisting offences and archaic customs penalties.
Thus, themethodology ofharmonization is also needed to ensure national systems
capture and incorporate the same offences, in accordance with common intentions set

out at tke European level.

Breaches of customs rules, elevated to be infringements, tend to covespeeifyc
categories®® In summary, these infringements fall into three categories. The
infringements set out iArticles 3, 4and5 appear in an order which refts a sort of
hierarchy of infractions, starting with those based on a strict babih fad, the first
category of behaviour embraces customs infringements which do not require any
element of fault, considering the objective nature of the obligatrormdved and the

fact that the persons responsilde fulfilling them cannot ignore their exsice and

binding character.

The second and third categes of behaviour are faubased, including customs
infringements committed by negligence or intentibnatespectively, where that
subjective element has to be established for liability to arisey $pecific categories

of infringements are covered. Strict liability infringements cover 17 types of offences
includingthe failure of the persoto lodgea austoms declaration, temporary storage
declaration, entry summary declaration, exit summary adatbn, reexport
declaration or reexport notification to ensure the accuracy and completeness of the
information given in the declaration, notification or &pgtion in accordance with
Article 15(2)(a) and (b) of the Code and the removal of goods ftostoms

supervision.The breach of the speidfcustoms rule sufficefor the penaltieto be

imposel.
Blgee: Timothy @ 2y &% 49! | FNY2yATFGA2Y 2F [ dzadz2ya tSyltidaAasSay
Customs Journal, Issue87/2018;PangotaAnabolE &/ dzad2Ya [ ¢ A2ttt dA2y&a yR t S

{GFyR 1 FGSNI TATGE Glokal Thille agdiCustonmsiJogisde 7/8, P& pphK22280.
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Additional general ruleregarding the extension of lidiby, such as incitement, aiding,
abetting and attempt, are set out undeticle 6. These forms of extensions are,
however, specifically provided for the commission of certain infringements. More
specifically, Member Staseare required to take the ne@ysmeasures to ensure that
inciting or aiding and abetting an act or omission are regarded as customs
infringements in case the customs infringemevds committed intentionally.
Additionally, Member States must ensure gatattempt to commit an act anssion

referred to in points (b) or (c) of Article 5 is a customs infringement.

More interestingly, Article 12 provides the requirement to grade the effective
application of sanctions, within the exercise of powers to sapsanctions by
competent authdres. This approach is of great importance since it has the important
advantage of providing different sanctioning levels for different degré&ability,

and thus individualizing the liability.

To avoid a single liahily level beingapplied without dtinction to all, aggravating or
mitigating factors shall be applied to respectively increase or decrease the base penalty
amount. In fact, the competent authorities are required to determine the type and the
level of santons for the customs infringemisnreferred to in Articles 3 to 6, taking

into account all relevant circumstances, including the seriousness and the duration of
the infringement; the fact that the person responsible for the infringement is an
authorized eonomic operatoithe amount oftie evaded import or export duty; the fact

that the goods involved are subject to the prohibitions or restrictions referred to in the
second sentence of Article 134(1) of the Code and in Article 267(3)(e) of the Code or
posea risk to public security; theVel of cooperation of the person responsible for the
infringement with the competent authorigndprevious infringements by the person
responsible for the infringement. This subjectively graded scheme is laudable because
a precise definition of thoseulgjective and objective) circumstandbataggravater
attenuatethe liability is essential in determining the precise culpability level of the

infringer.

180



The potential outcome of this proposal, to put it mildly, id sticonvincing®®? not

only in terns of the weak approach adopted but also the substantive content. The
approach proposedithough it can be applauded dgst attemptatan approximation,

Is still unsatisfactory because it still places a key discretyorgatermination
(especially on tl nature of offences and penalties) in the hands of each Member State,
a mechanisnthat isnot aligned with the objectives of a single functioning market.
States essentially m&ain asubstantial amourdf leeway in how talesign penalties.

As such,it does not constitute a jump towards a common and shared level of
disapprobation of breaches of customs rukesd thus a precise identification of
customs infractions and offencélhere is therefores a need for Europe to challenge

the fear of the largestahmonization that threatens national traditions and take a more
binding stance on customs penalties. ket,fthe Directive intends to lay down the list

of Apunishabled behaviours which shoul ¢
legislation but it des not determine whether Member States should apply
administrative or criminal law sanctions in respecthofse customs infringements

This point seems to nullify any efforts to unify the customs penalties because it
substantively reiterates the samegfreentedapproachin terms of disapprovadf the
breachesNor does it appear that anything could be gaimg providing the choicto
Member States to decide the administrative or criminal nature. Consequently, no new

ground is substantively added by tlpoposal. If a harmonizing approach is to be

2C2NJ I ONRGAOLFE S@lLtdad A2y aSSY / oWd . SNNE 4G[ QKF NY2 YA :
LINE2Si RS RANBOG A DBseriathirenes réRgreriavond\iBuaniéresat fis¢@&DF), avril 2014;
Arnoud Willems & Ni2f  2&4 ¢KS2R2N} {AaX G/ dadgz2ya {lyOliAazya | N¥Yz2y.
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The authors criticize several points, in p@rtizt I N & 6 | 0 ftoddded) Grimihalizing Hohekt iméstak&sa (b) A

Customs authorities are exempted from all liability, which treats corporations unfairly or provides them with a loophole

to avoid liability in cases of corruption. (c) Fines blicalculated as a percentagéthe value of the goods and not in

relation to the evaded dutiegd) In terms of procedure, no benchmark is defined for classifying an infringement as

criminal (or administrative). Many of the listed infringements wouldsttve dealt with criminally. (&) terms of judicial

review, Member States are given aggravating factors to consider when imposing sanctions, but no clear guidance on
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rise to sanctionshould be established. Those customs infringements should be fully based on the obligations stemming

from the customs legislation with direct references to the Code. This Directive does not determine whether Member

States kould apply administrative or&rYA y I £ ¢ al yOliAzya Ay NBaLSOG 2F (K2
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taken, suchdiscretion in classifying the measures as adstiaiive or criminal is
clearlynappropriate. Reasonably, the right to good administi&fishouldmeanthat
persons engaged in punishable behaviaffecting financial interests should be

treated in the same way throughout the territory ot&te

Anothe reason forcriticising the proposalis the provision of strict liability with
specific regard to two cases: in case of inaccuracy iandmpletenes of the
information given in the declaratipandin case ofemoval from customs supervision.

With regard to the inaccuracy amttompleteness of the information, the difficulties
arising from suclarule are again connected to the risk of underminingsaijective
criteria in establishing the liabilityn addii o n this expansive n
andnciompl et enesso presents considerabl e
impose a positive obligation upon someone to prevent any form afursxy and
incompleteness, despite any subjective criterias $trict and rigid approach can be
presumably explaineldy the factthat evasion of customs debt mainly ocdim®ugh

trade mispricing and misreportinghe legislative proposal seemsp@naize these

types ofinfringements. According ta report by te European Court of Auditof%°the

reduction of customs duty liability occurs by:

1. undervaluation, i.e. when the importer declares a value of imported goods which
is lower than the actual valueften accompanied by the presentation of fake

commercial docuents;

2. misdescription of origin,e.where the importer declares a false country of origin

of the imported goods;

3. misclassification,j.e. by shifting to a product classification with a lower duty

rate; or

364 RobWiddershoven MilanRemag 'General Principles of Law in Administrative Law under & Influence'
European Rewe of Private Lawissue 2, pp. 38407,2012
365 Special Report No 19/2017, Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU,
https://www.eca.euiopa.eu/Lists/ECADocuments/SR19/9R_CUSTOMS_EN.pdf
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4. a combination of the above.

According torecent estimates hbiyne EuropeanCourt of Auditors, losses in customs
revenue mainly arise because of these infringements, alongside inefficiencies and legal

vacua in conducting customs controls.

Despitethe fact thatcustoms declaration is a vulnerable tool in terms of losses of
customs duties, the strict liability still raises concerns as it might penalize honest
mistakes. Theoretically, we might hypesise its application to impose the liability

stemmng from the beach of the rule to the indirect representative and the importer.

Even less persuasive is the absence of the minimum culpability for imposing liability
in case of removal from customs supervision. The debate has largely ignored the
applicaton of strict liability in this casewhich is surprising. It may occur in
combination with anothegenuine anctioning measure, represented by customs debt
liability, and this would raise the threat of a double deterrent effect stemming from the
impositionof two puniive measures, especially in those casbere the infraction is
merely formal. The casesf Hammanillustrates wellt hat t he concept o
customs supervisiono, despite its surf
concept of smggling and does not necessarily imply the entrance of-&irgoods

in the European economic netwothkstead, it groups togfeer misconducts that are

different in their nature and effects.

In summaryi,it is possible tadistinguish two separate inquisighat may arise where
infringements and penalties are created. The first is concerned particularly with which
customs rules arvulnerable to breachaad which breaches haveabstantive impact.

In other words, it should logically cohere with the densanél reality. The second
focuses on how it could cohere with the specific structure of customs debt liability.
Consequently, anegligencebased liability in these cases, as a rule requiring a
minimum presence of fault, is to be preferred also in termsllofviag greater

coherence. Hence, if harmonization is to be achieved;thehould regulate customs
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law systematically and thwoughly3°® There isa pressing neefbr uniformity in the

face of the chaotic legislation. In support of this, it has been*fialdat other
uncertainties emerge from Directive 2017/13i1he fight against fraudirected to

the Unionds financi al il nterests by means
that fraud affecting the Unaaoimialsoffehcen a n «
when committed intentionally. However, the abovementioned Directive does not
require a thredwold to make the evasion of customs duties worthy of criminal
punishment. This conflict of legal bases, once again, defraes the piecemeal
apporoach adopted in the customs legal framework. Additiondahgre are the
criticisms®8raised bythe European Court of Auditors over the current system that does
not prioritize the importance of customs duties as a source of financing of the EU
budget. The protection of financial interests is likely to be sufficient to find the
European competence adasis for a complete enlargement and developrAgétite

same timeas has beenproveal,t t e mpt i ng t o regul ate sep:

falling underthe proposal atheDirective and those falling under ttedosof protection

36 F N¥2YAT FGA2Y YdzaAadG GF1S | 3ft20Ff | LIWNRFOKZ NI GKSNJ i
coherent sanctions system, and must take certain minimum guiding principles into acémantit is necessary to
harmonize both criminal anddministrative sanctions for customs infringements. This will ensure that customs
infringements are not sanctioned only as criminal acts, which is unfortunately the case in some EU Member States, and
that the scope of application of criminal and adminisira @S &l yOlA2ya A& dzyAF2N¥Yf & RST
Muniz, EU Harmonization of Customs Infringements and Sanctions Is Needed but the EU Must Proceed with Caution,
Global trade and customs jousth Volume 13, Issue 7 & 8.
367 Pablo MunizEU Harmoization of Customs Infringements and Sanctions Is Needed but the EU Must Proceed with
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follow a global approach in the past will needle corrected. This is the case for example of the recently adopted
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customs infringements may not have been the main target of this Directive, some of those infringements will fall within
its scope of application since casY & Rdzi A Sa | NB LJ NI 2 FThaiDrétivé had btyh@weverF A y |y
foreseen a threshold of evaded duties which must be exceeded for legal persons to be criminally liable in case of
intentional infringements. Any proposal to harmonize auss infringements must therefore correct this anomahyd
ensure that customs infringements, even in cases of intent, remain subject to criminal sanctions only when certain
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368 See also: Special Report No 19/20Mort procedures: shortcomings in the legal framewarkl an ineffective
implementation impact the financial interests of the ,EU
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prioritize the importance of customs duties as a source of the financing of the EU budget. The report of the High Level
Group on Own Resources The Commission has not made an estimate of tmasgafwhighlights TOR as a benchmark
of true EU revene. However, the EU has not yet carried out an estimate of the customs gap, there are disincentives for
Member States to carry out controls, and the financing of the EU customs programmes does nehdully the
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of financial inteests leads to problems of disharmony. Instead, the virtue of a unified
customs sanctioning structure would encompass all issues in determining and
coordinatingliabilities. In turn, proportionality should serve as a fundamental factor
that unifies the santioning system so structured. If read together with the-zage
generally it seems to be the only principle able to be the-lkeg under which

liabilities and penalties should be scrutinized.

Leaving legal standing issuesbe legislated by Member $a lead tainsatisfactory
results both in terms of avoiding distortions to the competition in the Internal Market
and protection of financial interests, due the different legal tools and policies
underlying each domestic measufs. regards the issud cemedies, other sanctions
might be consideredd common European legal regime on customs administrative
liability can not only serve to protect financialenests but far beyond that a mental
nexushas to be establishéd hold somebody liable. Therefosdrict liability offences
might preserve financlianterest in absolute terms biitey areobliged to serve the
principle of proportionality, not as an atzstt idea but as a conoeetoncept able to
adjust the power structure. Despite its substantive character and its normative direction,
the central isue of any theory regarding liability should contain a vision, derived from
a dependency of principles. Adltbased liability regime should be adopted in a
context such as customs law. More specifically, one of the caeEnote is related

to the douke-punishment of the removal from customs supervision. The removal from
customs supervision, which might b&so a formal and not substantive infringement,
would give rise to the customs debt liabilitii§ isirrespective of whether goods have
enteed into the economic network) and to administrative (or criminal, depending on

Member Stateg&choice) liability.
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18. Nulla poena sine culpaAn eroded principle in favour of the strict liability

Many scholars and lawyef8 have voiced their concerns regarding the strict liability
for customs infringemenias it isdeemed to be an aggressive enforceAmaitumaent

that isincompatible with European principle®n 25 October 2016, the European
Parliament (EP) plenary sessidacided not to adopt a first reading position on the
European Commission proposal for a Directive of the EP and of the Council on the
Union legal framework for customs infringements and sanctions, but instead to
introduce amendments to the Commission psapand to refer the matter back to the
Lead EP Committee under Rule 61(®)ne of the main issues regards the strict

liability.

However, tle inquiry into the approach adopted by the European courts regarding the
value of this principle in relation to theffences reveals that its nature is not
unchallenged or absolute due to the existence of justifiable infringements of the

presumption of inacence.

It is difficult to frame the principle of no liability without fault in a few sentences. As

far as the theretical basis of strict liability is concerned, its rogtsback toRoman

law. Instances of strict liabilify® were provided under the quatglictual liability
(obligationes quasi ex delictavhich wasbased on the idea of vicarious liabilfty
vicarious liability and liability for damages done by animals. However,
Zimmerman#d’? reminds us that the dispute betweba Justinian attempt to ingira

culpa elements in the forms ofcalpa in eligendmr aculpa enim penes eum estd

the classical lawyers who, in turn, overemphasize the objective element in ttwedaw
asserthe need to take these models of liability for what they were. But qpate faom
suchapi ctur e, Justiniands str engttons foro f f

delictual l'iabilityo reflects the the

369 Arnoud Willems & Nikolaos Theodorgkustoms Sanctions Harmonization in Europe: Why the Commission Is
Taking the Wrong Apoach,Global trade and Customs Journal, Volumeddyé¢ 7 & 8, 2016; Pablo Muniz,
370 See R. Zimmermaniihe Law of obligation€xford, 1990, p. 95
871 Buckland/Mc. Nair, pp. 395
372 See R. Zimmermaniihe Law of obligation€xford, 1990, p.17.
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