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CORRECTED OPINION

No. 7 9 , 5 8 2

IN RE: T.A.C.P.

[November

ROGAN,

We have for review an order of t h e t r i a l court certified

by the Fcurth Di s t r i c t Court of Appeal as touching on a matter

great p u b l i c importance requiring immediate resolution by this

Court. We frame the issue as

an anencephalic newborn considered
"dead" f o r purposes of organ donation so l e l y by
reason of i t s congenital deformity?

We have Art. V,

Some of the parties argue that the district c o u r t
certified specific questions, in actuality, the district court's
order did not certify specif ic questions. We therefore frame the
issue ourselves.

the c h i l d died during the pendency of t h i s appeal, we
exercise our inherent to t a k e the case because it .is



I. Facts

At or the eighth month of pregnancy, the parents of

the child T.A.C.P. were

anencephaly.

t h e child typically is born with only a "brain but

otherwise lacks a human brain. In case, the back of

the skull was entirely missing and the brain stem was exposed to

the air, except f o r medical bandaging. The risk af infection to

the brain stem was considered very h i g h , Anencephalic infants

sometimes can survive several days after birth because t h e brain

s t e i n has a capacity to maintain autonomic bodily 

such as b r e a t h i n g and heartbeat. This ability soon

ceases, however, in the absence of regulation from t h e missing

b r a i n

This is a birth defect invariably fatal,' in which

In this case, T.A.C.P. actually survived only a few days

The medical evidence in the record shows that the

child T.A.C.P. was incapable of developing any sort of cognitive

an issue great importance capable of repetition yet evading
review. Holly Auld, 450 217 (Fla. 1984).

3

invariably fatal and that some actually live
many years. We find that this argument arises from a
misperception about the of anencephaly as it is defined by
a consensus t h e medical community. The c h i l d r e n
described by the parties are not anencephalic, because
they do not meet the definitive medical These medical
criteria are discussed below.

W e are mindful that same parties argue that anencephaly is not



I

may have been unable to feel p a i n experience

sensation due to t h e absence of the upper and at least

f o r part of the time was placed on a mechanical ventilator to

a s s i s t her breathing. t h e time of t h e hearing below, however, 

the child was breathing unaided, although she died soon

thereafter.

On the advice of physicians, the parents continued the

pregnancy t e r m and agreed that the mother would undergo

caesarean section during birth. The parents agreed to the

caesarean procedure with the express hope that the infant's

organs would be less damaged and be used f o r transplant in

s ick children. Although had no hope life

t h e parents both testified in court that t hey wanted to

opportunity to give life to others. However, when the 

p a r e n t s requested that T.A.C.P. be declared legally dead for this

health care providers out of concern that

they thereby might incur civil or criminal liability. 

parents then filed a in t h e circuit court 

asking f u r a judicial determination. After hearing testimony and

argument, trial cou r t : request grounds

s ec t i on Florida would no t permit a

determination of legal death so long as the child's brain stem

continued to function, On appeal , District

There was some dispute about this point. Our resolution of the
case, however, the dispute moot.

-3-



affirmed but then certified the to this C o u r t

immediate resolution of the issue. We have accep t ed

jurisdiction resolve this case of first impression.

The Nature of Anencephaly

Although appellate courts appear never t o have confronted

the issue, there al ready is an impressive body of

medical scholarship on From review of t h i s

material, we find that a variable f a i r l y well

defined condition. Experts i n the f i e l d have written

that anencephaly is the severe birth defect of the

central system seen United S t a t e s , although it

apparently has ex i s t ed human history.

A the Medical Task Force on Anencephaly

6
( "Task printed in New England Journal of Medicine

generally described "anencephaly" as "a congenital absence of

portions the bra in , skull, and scalp, with its

first month of ges t a t i on . " . David A . Stumpf et , The

---I-Infant Anencephaly, 322 New Eng. J. Med. 669, 669 ( 1 9 9 0 ) .

___--_ ~

5

p a r t i c u l a r kind of birth defect. rarely, the term
is

The statement also was approved by the American Academy of
P e d i a t r i c s , the American Academy of Neurology, American
College Obstetricians and Gynecologists, the American
Neurological Association, and the Child Neurology Soc ie ty . David

Stumpf et The Infant w i t h 3 2 2 New Eng. J.
6 6 9

The t e r m "anencephaly" most is used to



I

The large opening in t h e skull by the absence or

severe congenital disruption of the cerebral hemispheres is the

characteristic feature of the condition. Id.

The Task Force defined anencephaly as diagnosable only

when all of the following f o u r criteria are present:

A large portion of the skuli is absent.
( 2 ) The scalp, which extends to t h e margin
the bone, is absen-t over the skull defect. (3)
Hemorrhagic, fibrotic tissue is exposed because
of defects the skull and s ca lp . (4)
Recognizable cerebral hemispheres are absent.

Id- at 670. Anencephaly is often, though not always, accompanied

by defects in various o t h e r body organs and systems, some of

which may render the child unsuitable for organ transplantation.

Thus, it is clear that anencephaly

o the r congenital conditions because

is distinguishable from

extremity renders it

lethal. --Id. Less severe conditions are not

T h e r e has been a tendency by some parties and

amici confuse lethal anencephaly wi t h these less s e r i ous

conditions, even to the point of describing children as

"anencephalic" who have abnormal but otherwise intact skulls and

are several years of age. We that the child

T.A.C.P. clearly met the f o u r c r i t e r i a described above.

present does no t apply to children with less serious

conditions; they are not anencephalic because they do not have

large openings in their skulls accompanied by the or

near total absence of cerebral hemispheres, which defines 

"anencephaly id.



The Task Force stated that m o s t reported anencephalic

children die within the first few days after birth, with survival 

any longer being rare. A f t e r reviewing all available medical

literature, the Task Force found no study in which survival

beyond a week exceeded nine percent of children meeting the four

criteria. Id. at 671. Two w a s the longest confirmed

s u r v i v a l of an anencephalic, although there are unconfirmed 

reports of one t h r e e and another surviving 

fourteen. The Task Force reported, however, t h a t these

survival rates are confounded by the variable degrees of

medical care afforded to Some such infants

may be given considerable l i f e s uppo r t while o the r s m a y be

much less care. See id.--

The Task Force reported that: the medical consequences of

anencephaly can be established some certainty. All

anencephalics by definition are permanently because

they l ack the cortex necessary f o r consc ious thought.

Their condition thus is quite t o t h a t of persons in a

vegetative state. Where the stem is

f u n c t i o n i n g , as it was here, spontaneous breathing and heartbeat

can In addition, such show

of t h e extremities, "startle" reflexes, and that

respond to light. Some may show reflexes, cough,

h i ccup , or exhibit eye movements, and may produce facial

Id. at 671- 72 .



The question of such actually s u f f e r

pain is somewhat more It involves a distinction between

and "suffering. The Task indicated that

anencephaly i n some ways i s analogous to persons wi th cerebral

brain lesions. Such lesions may not eliminate t h e

reflexive response to a painful condition, but c an eliminate

capacity to "suffer" as a r e s u l t of the condition. Likewise, 

anencephalic infants may reflexively avoid painful stimuli where 

the stern is functioning and t h u s able to command an

unconscious but the infants

presumably l a ck capacity to suffer, Id. 672. It clear ,

however, that this incapacity to suffer has not been established

beyond a l l doubt . See i d .

A f t e r the advent of new transplant i n the past f e w

anencephalic i n f a n t s have successfully been used as a

source of organs f o r donation. However, t h e Task Force was able

to identify on ly twelve using anencephalic

by Transplants were when the

anencephalic was placed l i f e suppor t and i t s

organs used as as p o s s i b l e , without regard t o the e x i s t e n c e

brain-stem activity. However, t h i s o n l y f o r a total

of f o u r transplants. at

The r e appears to be general agreement that anencephalics 

usua l l y have ceased to be suitable organ by t i m e they

m e e t all the criteria f o r "whole b r a i n death," t h e complete

of brain-stem function, Stephen. et



Anencephaly: Clinical Determi-nation of Brain Death and

Studies, 6 Pediatric Neurology 2 3 3 , 239 (1990).

There also is no doubt that a need exists for infant organs fo r

transplantation. Nationally, between thirty and fifty percent of

children under two years of age who need transplants die while

f o r organs to become available. Joyce al.,

Experience with Anencephalic Infants as--Prospective Organ Donors, 

321 New Eng. J. Med. 344

t h e parties and have a rgued , the common law i n

~ o m ~ !American jurisdictions cardiopulmonary

definition of : A human was not considered dead

u n t i l breathing and heartbeat had stopped entirely, without

, v . Anderson, 215

482 App . Jay A . Taking t h e Camel

by The Anencephalic as a f o r Pediatric Orqan 

9 0 Colum. L . Rev.

H o w e v e r , there is some doubt about the exact method by

which definition imported i n t o t h e law of some states.

the definition was t a k e n earlier editions

Law Dictionary, w h i c h i t s e l f did not c i t e to an

source. C. Anthony Jr., Death , When Does It Occu r ? ,

L . R e v . 10, 12-13 (1975). 'The definition thus may only

have been the opinion of Black's earlier editors. 

- 6-



We have no showing that ever

recognized the original Law Dictionary definition or any

other definition of as a matter of our own l a w .
7

Ever, if w e had adopted such a standard, however, it is equally

clear that modern medical technology has rendered t h e ear l i e r

definition of "death" seriously With the

i n v e n t i o n life-support devices and p rocedu re s , bodies

can be made t o b r e a t h e and blood circulate even in the u t t e r

absence of brain f u n c t i o n .

A s a the o r d i s c o n t i n u e such

suppor t created problems i n l i g h t of t h e

def of death originally by Black

For example, care providers be civilly

removing transplantable from a

person support, defendants charged with

migh t argue that their death actually was

1 was discontinued. Andrea Sco t t

Death U n t o Life: Anencephalic as Donors 74 V a .

R e v . 1538-41 (2988) a c t u a l cases ) .

We nu English to Ju ly 4, tha t .
'7

a law of "death" imported
law by operation of 2 . 0

The c i t e to independent
research has revealed none.

B l a c k ' s Dictionary s u b s e q u e n t l y has i t s definition.
See Black's Law (6th 1 9 9 1 ) .

- 9-



i g h t of the ies a cardiopulmonary

d e f i n i t i o n of "d e a t h , a jurisdictions a l t e r i n g

t h e i r l a w s i n a n t o address t h e medical community 's

c onc ep t i on s of t h e in t i m e a t which ceases.

An e f f o r t w a s made t o s y n t h e s i z e many of t h e new conce rn s a

Uni fo rm Dete rmina t ion of Dea t h by t h e Na t i ona l

Confe rence of on Uniform State L aw s . The uniform

s t a t u t e states:

An individual who has sustained e i t h e r ( 1 )
i r r e v e r s i b l e circulatory and
r e s p i r a t o r y f u n c t i o n s , o r ( 2 ) i r r e v e r s i b l e
c e s s a t i o n a l l Functions of t h e e n t i r e
i n c l u d i n g t h e b r a i n stem, dead. A
determination d e a t h must be in
accordance w i t h s .

f of Act 340

t h e uniform ac t codified t h e common l a w

standard and extended it wi t h t h e s p e c i f i c o f

"who l e brain death . jurisdictions appear t o

adop ted language , Flor ida i s not

t h e s e . a t 928 nn.58- 53

Indeed , Florida appears to s t r u c k on i t s own.

The statute cited as by t h e t r i a l c o u r t does not

a c t u a l l y a dd r e s s itself t o of anencephalic i n f a n t s ,

t o situation p a t i e n t s a c t u a l l y

s u s t a i n e d by a r t i f i c i a l l i f e support:. provides

For legal and medical where
respiratory c i f u n c t i o n s ~ r e

by of support so as
to prec iude a t h a t
have ceased, t h e death be

---



determined is irreversible
cessation of f u n c t i o n i n g of t h e entire
b r a i n , including the brain stern, determined in
accordance w i t h this section.

Fla. Stat. (1991) (emphasis added). A later

subsection goes on to declare:

Except for a d i a g n o s i s of brain death, the
standard set forth in this s e c t i o n is not the
exclusive standard far death or
t h e withdrawal o f life-support. systems.

Fla. Stat. (1991). This language is highly

significant fo r t w o r e a s o n s ,

F i r s t , the statute does n o t purport to codify the common

law standard applied in other jurisdictions, as does the

un i f o rm a c t . The of the permissive word "may" in t h e statute

tandem w i t h t h e savings clause section

the conclusion that t h e legislature e n v i s i o n e d other

of defining Second, the statutory framers clearly

did n o t intend to app ly t h e statute's lenguage to t h e

anencephalic infant not being by life support. To t h e

contrary, t h e framers limited t h e statute t o t h a t

s i t u a t i o n i n which "respiratory and circulatory f u n c t i o n s are

maintained by artificial means of suppo r t . "

There are a few Florida authorities that have addressed

definitions of and in somewhat analogous

though factually distinguishable c o n t e x t s . Florida's Vital

Statistics A c t , €or example, defines birth" as

the complete expulsion or extraction of a
product of human conception
irrespective of the duration of p r egnancy ,

-



which , a f t e r brea thes shows
any o t h e r of l i f e s u ch as bea t ing of

h e a r t , p u l s a t i o n of the cord, and
d e f i n i t e t h e voluntary muscles,

o r n o t t h e umbilical cord has been cut
OF t h e placenta i s attached.

§ F l a . S t a t . Conversely, " f e t a l i s

defined as

death p r i o r t o t h e complete
e x t r a c t i o n o f a product conception from
i t s if the 20 t h g e s t a t i o n has
been reached and dea t h i s i n d i c a t e d by t h e
f a c t t h a t a f t e r s u c h expulsion o r e x t r a c t i o n t h e
f e t u s does not b r e a t h e show other
evidence of l i f e such as b e a t i n g of t h e heart,
p u l s a t i o n of t h e o r definite

Stat. From these d e f i n i t i o n s , i t

that T . A . C . P . was a b i r t h " and n o t a death,"

a t least of the of v i t a l s t a t i s t i c s

are inapplicable t o the

a t hand today, b u t they do shed on t h e F l o r i d a

o f " l i f e " end

" d e a t h .

S i m i l a r l y , an ( i f problem h a s

arisen in t o r t l a w . I n wrongful death,

have held t h a t fetuses n o t " p e r s o n s " and are no t

"ho rn un t i l . t h e y existence separate and

1 9 7 8 ) . t h e w e i g h t of t h e evidence

supports t h e w a s " a l i v e " i n

because was from the and wa s capable

- 12-



breathing and maintaining A independently of her

mother's body for some duration of thereafter. Once again,

however, t h i s conclusion arises from law that is only analogous

and i s no t dispositive of the issue at hand.

We a lso note that the 1988 Florida Legislature considered

a bill that would have defined "death" to include anencephaly.

1 0 8 9 ( 1 9 8 8 ) . The bill d i ed in committee. While the

failure of legislation in cammittee does not estabiish

legislative intent, it nevertheless supports the conclusion that 

as r e cen t l y as 1988 no existed among Florida's

lawmakers regarding we today.

The parties have c i t ed to no authorities directly dealing 

w i t h the question of whether are or "dead.

Ou r own research has disclosed other federal or Florida law or

precedent arguably on po i n t app l i cab le by We thus

Some of the parties and c i t e to various other Paws
++--

establishing civil r i g h t s f o r disabled persons, including section 
of the federal Rehabilitation Act and the federal Americans

with Disabilities A c t . We are aware that analogous Florida laws
also e x i s t . It is evident, however, these laws do not apply
to the dead. Accordingly, the linchpin remains whether 
or not T . R . C . P . was dead at in question. We also are
not persuaded that Roe Wade, 41.0 U . S . 1 1 3 limited on
other Health , 492 U . S .
4 9 0 on- other Parenthood

1.12 has
any applicability to the f ac t s at hand. By its own Roe
did to "resolve the difficult question of when l i f e

Id. at We that a parental right
privacy is because privacy does n o t

parents the right to donate the organs o f a child alive who
not yet Legally I, 2 3 ,



are led to the conclusion binding

this Cou r t has decided whe the r an child is alive f o r

of organ d o n a t i o n . I n t h e absence of applicable legal

a u t h o r i t y , t h i s Cou r t mu s t weigh and consider the public policy

considerations at stake here.

3

Common Law Policy

Initially, we must start recogniz ing that s e c t i o n

9, Florida S t a t u t e s p r o v i d e s A method for

d e a t h i n those i n which a p e r s o n ' s respiratory

and circulatory f u n c t i o n s are artificially.

F l a . Likewise, we agree that a

d e a t h m u s t be accepted i n Florida

a of o u r l aw , applicable whenever s ec t i on

does not govern. i f cardiopulmonary i s

being maintained artificially as s t a t e d in section 382.009 , a

is dead who has irreversible cessation of

circulatory and respiratory f u n c t i o n s as in accordance

w i t h accepted medical standards.

a u t h o r i t y a r g u i n g t h a t definition is inconsistent w i t h the

We have found cred ib le

Adoption of t h i s dof brings
Florida into harmony w i t h t h e De t e rm i n a t i o n of Death Act,
which embodies the same standards c o n t a i n e d separately i n o u r
common l a w definition and in s e c t i o n 3 8 2 . 0 0 9 , Statutes
(1991)



existence of death, and not point

f u r t h e r .

The question r emain ing whether there i s good r e a s on i n

public p o l i c y for t h i s Co u r t to create an additional common Paw

s t a n d a r d a p p l i c a b l e t o Alterations of the

law, while rarely entertained OF allowed, are within t h i s Court's

Jones, 280 431 1 9 7 3 ) .

Howev e r , t h e we that the l a w not be

altered o r expanded u n l e s s demanded by public Coastal

Co. -._-.---...I-_. -- 1022, 1025

or where v i n d i c a t e fundamenta l r i g h t s .

State, 5 9 1 1 9 9 2 ) . W e believe, for

t h a t ou r adoption o f t h e cardiopulmonary d e f i n i t i o n of

d e a t h today i s required public necessity and, in any e v e n t ,

wha t h a s been the practice i n this state

well over a c e n t u r y .

Such i s no t petitioners' request. Our

r e v i e w of the e t h i c a l , and legal literature on

anencepha ly discloses absolutely no that pub l i c

rights be better served by

request

W e are n o t t h a t exists

justify a c t i o n , Light of the o t h e r factors t h i s

w e acknowledge much about. this

q u e s t i o n . W e have deeply touched by the and

unques t ioned motives the p a r e n t s The have



humanity, compassion, and concern f o r others . The

problem we as a Court must face, however, is that the medical

literature shows unresolved controversy over the extent to which

anencephalic organs can or should be u s e d in transplants.

There is an unquestioned f o r transplantable infant

organs. Kathleen L. Paliokas, Anencephalic_I-.-_

Donors: An Assessment of "Death" Policy, 3 1
---I- _-

Mary L. Rev. 197 , 2 3 8- 3 9 ( 1 9 8 9 ) ; Sco t t , Death Unto

--L i f e : Anencephalic I n f a n t s as OrganI- Donors, 74 Va. L. Rev. 1527,

Yet some medical. suggest that the

of anencephalics usable, f o r a of

and that t r a n s p l a n t s be possible from

as to enterprise questionable light

the ethical problems at if r e s t r i c t i o n s were

D . Alan The Use of Anencephalic Infants

Organ Sources ,-- JAMR 1773 ,

Others note t h a t p rena t a l screening now is substantially

the number o f bo r n each year in the

States and that, consequently, anencephalics are unlikely to be a

significant source of organs as time passes . Sh i n n a r

E t h i c a l Issues o f Infants as

7 Ethical Issues in Pract ice 7 2 9 , 7 4 1

And s t i l l o t h e r s have frankly acknowledged that is nu

con s e n s u s and that dea th in this context shou ld

the emergence o f a Organs



Neonatal 3 3 1 , see Ch a r l e s N . Rock, The

Liv ing Dead: Anencephaly and Organ 7 J . Hum. 243 ,

276- 77 ( 1 9 8 9 ) ( a r g u i n g a may be d ev e l o p i n g ) .

A p r e s i d e n t i a l i n urged strict adh e r e n c e

t o t h e Uniform De t e rm i n a t i o n Dea th d e f i n i t i o n , which

would preclude e q u a t i n g anencepha ly w i t h dea th . P r e s i d e n t ' s

Commiss ion for the Study of E t h i c a l Problems Medicine,

Biomedical, and Behavioral Research , Medical

and E t h i c a l Issues i n t h e Determination of Dea th

S e v e r a l sections of t h e have r e a c h e d

much the s a m e conclusion. on Death ,

l e g a l commentators have that treating

as dead equates "nonpersons,

"s l i ppe ry slope" with other persons who

for reason, The

Mural. and 5 I SSU ES~ in L .

6 7 , O t h e r s have in

--

transplants as stating, s lope is

real , physic ians ; proposed t r a n s p l a n t s

defects less B o t h ,

as Organ of

40 Case Western R e v .

We express no today i s right and who is

wrong on these be found



here. The salient. point as to: ( a )

t h e u t i l i t y of transplants t h e type a t i s s u e here; ( b )

the ethical i s s u e s involved; legal and c o n s t i t u t i o n a l

problems implicated. 

V.

Accordingly, we f i n d no basis t o expand the common law to

e q u a t e with death the possibility

t h a t infants' lives saved by using organs f rom

who do n o t definition of

"d e a t h " we reaffirm aga ins t t h i s is the u t t e r

of con s en s u s , the the overall utility of

dona t ions . scales t i p in of n o t

the common l a w t h i s i n s t a n c e ,

To summarize: We Flor ida common law recognizes

cardiopulmonary def as above; and

statutes a dea th "

a pp l i c a b l e being maintained 

There n o o t h e r legal f o r determining

u n d e r present F lo r i d a

no to the present: case,

death i n mus t be

against. law The

shows that. heart was beating and she was at

times i n question" s h e w a s not. under

law, no dona t i o n have been



a

732 . 912 , S t a t . c o u r t r e a c h e d t h e

correct r e s u l t , although we do agree w i t h i t s d e t e rm i n a t i o n

t h a t s e c t i o n 382 .009 applied h e r e . We answer t h e q u e s t i o n posed

by t h i s case i n t h e n e g a t i v e and approve t h e r e s u l t r e a c h e d

b e l o w .

It is so ordered.

BARKETT, C . J . , and SHAW, GRIMES and HARDING,
J J . , c o n c u r .

NOT FINAL UNTIL TIME EXPIRES TO REHEARING MOTION AND, IF
FILED, DETERMINED.
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